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The Occupational Safety and Health Act and the Federal 
Workplace: Implementation of OSHA by the Departments 
of Defense and the Navy 

Captain Michael F . Marino III, USMCR* 


Although the Federal Government is not an “employer” for 
the purposes of the Occupational Safety and Health Act 
(OSHA), section 19(a) of the Act states that federal agencies 
must establish and maintain an effective occupational-safety- 
and-health program. The author examines the applicability 
and implementation of occupational-safety-and-health 
standards within the Department of Defense, with particular 
emphasis upon compliance and inspection problems incident 
to the activities of defense contractors onboard military 
installations. 


DURING THE 1970 hearings on Senator Harrison Williams’ (D- 
N.J.) bill on occupational safety and health (S. 2193), Secretary of Labor 
George Schultz testified that, in the previous four years, more persons 
had been killed at their places of work than in the Vietnam war—an 
average of 14,500 fatalities annually: in addition, the Secretary noted 
that at least 2.2 million persons were being disabled on the job per year, 
resulting in the loss of over 250 million man-days of work. Citing these 
and other statistics, the Senate Committee on Labor and Public Welfare 
reported favorably on the Williams’ bill, and on December 29, 1970, the 
Occupational Safety and Health Act? (OSHA) was enacted by the 
Congress. Although OSHA has now been in effect for more than five 





* Captain Marino currently is serving as Head, Civilian Employee Relations Branch and 
Administrative Law Attorney, Office of the Judge Advocate General of the Navy. He 
received the B.S. degree from the School of Industrial & Labor Relations, Cornell 
University in 1971 and the J.D. degree from Syracuse University in 1974. He is a member 
of the bars of the District of Columbia and New York. 

** The author would like to acknowledge the invaluable editorial assistance rendered by 
LT John A. Howell, JAGC, USNR, Administrative Law Division, Office of the Judge 
Advocate General, in the preparation of this article. 


1S. Rep. No. 1282, 91st Cong., 2d Sess. 2 (1970). 
2 29 U.S.C. §§ 651 et. seq. (1970). 
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years, several controversial issues involving the implementation and 
enforcement of the Act remain unresolved. Indeed, despite broad 
support for the Act—enacted by Congress “to assure so far as possible 
every working man and woman in the Nation safe and healthful working 
conditions. .. .”’? —controversy surrounding the administration of 
OSHA has escalated.* Within the Department of Defense, the Depart- 
ment of the Navy has encountered particular difficulty in implementing 
OSHA; such difficulty has resulted because of the Department of the 
Navy’s status as a large industrial employer and because its industrial 
facilities include an unusual variety of potentially hazardous working 
places.® This article will examine the legal requirements imposed on the 
Departments of Defense and the Navy by the OSHA regulatory scheme, 
as well as certain specific issues that these Departments have con- 
fronted in the course of implementing the Act. 


OSHA AND THE DEPARTMENTS OF DEFENSE AND THE NAvy: THE 
ABSENCE OF AN ENFORCEMENT MECHANISM 


The Occupational Safety and Health Act authorizes the Secretary of 
Labor to establish standards that will assure that safe and healthful 
working conditions are afforded to the “employees” of “employers” 
subject to the Act: establishes a program to assist and encourage states 
to participate in efforts to assure such working conditions; and provides 
for research, information, education, and training in the field of 
occupational safety and health. The Federal Government is not, 
however, an “employer” for the purposes of the Act;® likewise, neither 
civilian nor military personnel of the Departments of Defense or the 
Navy are “employees” of “employers” for the purposes of the Act.? 
Although section 1%a) of the Act requires the heads of federal agencies 
to establish and maintain occupational-safety-and-health standards 
which are consistent with OSHA standards,® the Act’s express exclusion 
of federal agencies from “employer” status for the purposes of the Act 





3 29 U.S.C. § 651(b) (1970). 

4 OSHA has engendered a vast body of writing. See, e.g., Williams, OSHA Under 
Inspection, 11 TRIAL, September/October 1975, 12; Boyd, Dispeiling the Standard Myths, 
11 TRIAL, supra at 13; Tysse, “Big Mother” and the Businessman, 11 TRIAL, supra at 14; 
Heard, Undue Process of Law, 11 TRIAL, supra at 17. 

5 The Department of the Navy employs over 309,700 civilian employees, 64,231 of whom 
are employed in shipyards. Interview with Arlene Goldstein, Labor Relations Policy and 
Standards Branch, Navy Office of Civilian isles Management (OCMM), in Washing- 
ton, D.C., July 14, 1976. 

® The Act defines an “employer” as ‘ta person engaged in a business affecting commerce 
who has employees, but does not include the United States or any State or political 
subdivision of a State.” 29 U.S.C. § 652(5) (1970). 

7 The Act defines an “employee” as “an employee of an employer who is employed in a 
business of his employer which affects commerce.” Id. § 652(6). 

8 Id. § 668(a). 
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insulates federal agencies from the enforcement mechanisms—including 
on-site inspections and investigations? and the levying of civil and 
criminal penalties*® —utilized by the Secretary of Labor to ensure that 
private employers comply with OSHA standards. Thus exempted from 
the punitive provisions of OSHA, federal agencies are subject only to 
congressional or executive oversight; the result is that agency heads— 
including the Secretary of Defense and the Secretary of the Navy—must 
assume full responsibility for ensuring agency compliance. ! 


EXECUTIVE ORDER No. 11807: MANDATE FOR FEDERAL AGENCY OSHA 
COMPLIANCE 


In 1974, President Ford issued Executive Order No. 1180712 to 
emphasize the importance of assuring adequate occupational-safety-and- 
health coverage for the nation’s approximately three million federal 
employees. Executive Order No. 11807 requires agency heads to, inter 
alia, establish procedures for the adoption of safety-and-health stand- 
ards that are consistent with OSHA standards, assure periodic inspec- 
tions by technically-competent agency personnel, and cooperate with the 
Secretary of Labor in the performance of his duties;!* in addition, 
agency heads must designate a high level agency official to represent 
effectively the interest and support of the agency head in matters of 
occupational safety and health.'4 The Executive order further requires 
agency heads to observe the Secretary of Labor’s “guidelines” for 
occupational-safety-and-health program implementation; however, due 
consideration is required to be given to the “mission, size, and 
organization of the agency.” Since section 1%a) of the Act requires 
that agency heads formulate and implement occupational-safety-and- 
health standards that are consistent with those standards promulgated 





9 Id. §§ 657-58. 

10 Id. § 666. 

11 The restrictions which OSHA imposes upon an agency head are minimal. Indeed, 
section 19a) of the Act requires only that the head of a federal agency conduct 
consultations with the Secretary of Labor regarding the adequacy of recordkeeping of all 
occupational accidents and illnesses, and that the agency head submit an annual report to 
the Secretary which includes statistical information on occupational accidents and injuries. 
29 U.S.C. § 668(a) (1970). 

12 3A C.F.R. 173 (1974 comp.). 

13 Exec. Order No. 11,807 $§ 2(3), 2(6), 3A C.F.R. 174-75 (1974 comp.). 

14 Exec. Order No. 11,807 § 2(1), 3A C.F.R. 174 (1974 comp.). Within the Department of 
Defense, the designated safety and health official is the Assistant Secretary of Defense for 
Installations and Logistics (Safety and Occupational Health Program Policy Memorandum 
[hereinafter cited as SOHPPM] No. 76-1 of 16 April 1976, Designated Safety and 
Occupational Health Officials); within the Department of the Navy, the designated safety 
and health official is the Assistant Secretary of the Navy for Installations and Logistics. 
Secretary of the Navy memo to Assistant Secretary of Defense (Installations and Logistics) 
of 28 July 1976. 

15 Exec. Order No. 11,807 § 2(7), 3A C.F.R. 175 (1974 comp.). 
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by the Secretary of Labor,!*® the qualification that agency heads 
consider agency mission, size, and organization represents a significant 
concession to agency heads with respect to the formulation and 
implementation of occupational-safety-and-health programs; indeed, one 
effect of incorporating considerations of mission, size, and organization 
into the formulation of agency safety, occupational, and health standards 
has been to authorize agency heads to consider the feasibility of OSHA 
compliance. Although Executive Order No. 11807 thus affords agency 
heads substantial discretion in implementing occupational-safety-and- 
health programs, the failure of the Executive order to provide the 
Secretary of Labor with an enforcement mechanism designed to ensure 
consistency with OSHA standards—coupled with its failure to provide 
the Secretary of Labor with the authority to order unannounced 
inspections and investigations of federal employee work places!? — 
further contributes to insulating agency heads from oversight in 
implementing occupational-safety-and-health programs.'* 





16 29 U.S.C. § 668(a) (1970). 

17 Inspections of federal workplaces by the Secretary are permitted only upon the 
request of the agency. Exec. Order No. 11807 § 3(4\b), 3A C.F.R. 176 (1974 comp.). 

18 Federal agency heads face political pressure, however, for failure to ensure that their 
agencies comply with OSHA standards. Such political pressure was applied in 1975, when 
both Department of Defense and Navy officials testified in a series of congressional 
hearings on safety in the federal workplace. See Hearings on Safety in the Federal 
Workplace Before the Manpower and Housing Subcommittee of the House Committee on 
Government Operations, 94th Cong., Ist Sess. 116-63 (1975). Defense witnesses were 
repeatedly questioned about the Department's delay in promulgating occupational-safety- 
and-health standards as required by section 1%a) of the Act and Executive Order Nos. 
11612 and 11807, see, e.g., id. at 119-20, 130-31; indeed, specific departmental guidance to 
the military components was still lacking at the time of the hearings. Jd. at 120. Despite 
one witness’ defense that “[i}t would be better to assume the stewardship [of OSHA] on a 
gradual basis than an abrupt basis” because the military components already had effective 
safety and health programs, id. at 119, the Committee on Government Operations 
concluded that “{a]gency policy directives are vague or ambiguous” and that compliance 
with Executive Order No. 11807 was inadequate. H.R. Rep. No. 386, 94th Cong., 2d Sess. 
5 (1976). While many of the problems faced by the Department of Defense in attempting to 
implement OSHA are similar to the problems faced by private industry, the congressional 
hearings isolated one major factor that distinguishes the compliance efforts of federal 
agencies from those of private industry. See Hearings on Safety in the Federal Workplace 
Before the Manpower and Housing Subcommittee on Government Operations, 94th Cong., 
Ist Sess. 127 (1975). Within federal agencies such as the Department of Defense, OSHA 
compliance must be effected within the constraints of appropriated funds: unlike private 
employers, federal agencies are unable either to pass the incremental cost of complying 
with OSHA to the consuming publi¢ or to close down their operations. See id. at 128. 
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DEPARTMENT OF LABOR/DEPARTMENT OF DEFENSE IMPLEMENTATION OF 
EXECUTIVE ORDER No. 11807 


To assist federal agencies in meeting their obligations under OSHA, 
the Secretary of Labor has issued safety-and-health provisions for 
federal employees pursuant to Executive Order No. 11807.!9 These 
regulations prescribe recordkeeping and reporting requirements, 2° 
agency procedures for inspections and abatement,?! and procedures 
governing the setting of occupational-safety-and-health standards. 2? 
Interim guidance issued by the assistant to the designated safety-and- 
health official of the Department of Defense—the Deputy Assistant 
Secretary of Defense (Environment and Safety)—provides that the 
safety-and-health provisions promulgated by the Secretary of Labor will 
be considered, as a policy matter, to have the force and effect of 
Department of Defense directives.”* In a later policy statement, 
however, that official issued internal procedures that apparently attempt 
to appease both the Department of Labor and various factions within the 
military components?‘ Although the later policy statement requires 
components to “[a]dopt and implement OSHA standards in toto or with 
minimal minor adaptations in applicable workplaces irrespective of 
geographical locations”*>—apparently mandating a stringent program 
designed to bring the Department of Defense into global compliance 
with OSHA standards—“‘applicable workplaces” are defined to include 
only workplaces generally comparable to industnal workplaces in the 
private sector; workplaces “unique to the national defense mission” are 
excluded2* For those workplaces considered “unique” by the military 
departments, OSHA standards need only be “adapt[ed] . . . as neces- 
sary and practicable,” 2” so as to avoid any possible design changes in 
Department of Defense equipment that might be needed to comply with 
OSHA standards. In instances in which the application of OSHA 
standards would “seriously impair the national defense,” the Assistant 
Secretary of Defense (Installations and Logistics) must conduct discus- 
sions with the Department of Labor on behalf of the military component 





19 See 29 C.F.R. §§ 1960.1 et. seq. (1976). 

20 Id. §§ 1960.3-12. 

21 [d. §§ 1960.25-34. 

22 Id. §§ 1960.40—46. 

23 Safety and Occupational Health Program Policy Memorandum (SOHPPM) No. 76-2 of 
4 May 1976, Application of 29 C.F.R. 1960, “Safety and Health Provisions for Federal 
Employees.” 

24 See SOHPPM No. 76-4 of 16 June 1976, DoD Safety and Occupational Health 
Standards—Interim Guidance. 

25 Jd., Procedures, par. A.1. 

26 Id. 

27 Id., Procedures, par. A.3. 
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affected by the application of the standard. In no event, however, are 
all interested persons afforded an opportunity to submit written 
comments on proposed agency standards as required by Department of 
Labor regulations?® nor is any procedure outlined for consultation with 
representatives of civilian or military employees as is required by both 
OSHA® and section 2 of Executive Order No. 11807. Procedures to 
provide for such consultation need to be specified by the Department of 
Defense to ensure that the Department fully complies with this 
requirement of the OSHA regulatory scheme. 


OSHA AND THE FEDERAL WORKPLACE: THE DUAL STATUS PROBLEM 


Since defense contractors are “employers” under the Act,*! they 
must comply with all OSHA standards even if the OSHA standards are 
more stringent than those required by their defense contracts.*? By 
contrast, however, the military departments need only comply with the 
standards adopted by the Department of Defense. The failure of the 
OSHA regulatory scheme to require federal agencies such as the 
Department of Defense to comply fully with OSHA standards creates 
the possibility that any given federal workplace will be subject to a dual 
set of occupational-safety-and-health standards. Indeed, where the 
Department of Defense standards are less stringent than those mandated 
by OSHA, Navy employees will be afforded a lesser quantum of 
occupational-safety-and-health protection than that afforded by OSHA to 





28 Jd., Procedures, par. C.2. The basis for incorporating into the Department of 
Defense’s policy statement a standard based on “‘serious impairment of the national 
defense” is questionable, since this standard derives from section 16 of the Act, which 
does not apply to the Federal Government. Section 16 provides that the Secretary of Labor 
may make rules and regulations allowing “... reasonable variations, tolerances, and 
exemptions . . . [from the Act] . . . to avoid serious impairment of the national defense.” 
29 U.S.C. § 665 (1970); such standard for modifying the Department of Defense’s own 
OSHA program was not incorporated into either Executive Order No. 11807 or the 
Department of Labor’s implementing regulations. See Executive Order No. 11807, 3A 
C.F.R. 173 (1974 comp.); 29 C.F.R. §§ 1960.1 et seq. (1976). 

29 29 C.F.R. § 1960.41 (1976). 

3° Jd. § 1960.30. 

31 See note 6 supra. 

32 In Secretary of Labor v. Gearhart-Owen Indus., Inc., 2 BNA Occ. SAFETY & 
HEALTH REP. 1568 (1975), the Occupational Safety and Health Review Commission 
(OSHRC)—established pursuant to section 12 of the Act, 29 U.S.C. § 661 (1970), to review 
employer contested OSHA citations—held that OSHA was intended to apply to defense 
contractors. The Commission concluded, inter alia, that any other result would render 
section 16 of the Act—which grants the Secretary of Labor the authority to grant 
variations, tolerances, and exemptions from any provisions of the Act where necessary to 
avoid serious impairment to the national def ing} Secretary of Labor v. 
Gearhart-Owen Indus., Inc., 2 BNA Occ. Sarety & HEALTH Rep. 1571 (1975). 
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their co-workers who are employed by defense contractors.* This “dual 
status” problem could be alleviated if a unilateral set of occupational- 
safety-and-health standards applied to all employees (both private and 
federal) performing duties at a particular workplace. In order to achieve 
this goal, considerations of technological and economic feasibility should 
be incorporated into the OSHA standards-setting process. Furthermore, 
the Department of Defense and the Navy should monitor closely the 
development and promulgation of OSHA standards so that appropriate 
input and information are provided to OSHA before the standards become 





33 The exemption of federal agencies from “employer” status under the Act results in an 
enforcement scheme which is widely dispaiate from that to which defense contractors are 
subject. For example, if a defense contractor fails to provide a working environment that 
meets OSHA standards, a contractor employee may request an inspection by the Secretary 
of Labor or his authorized representative in accordance with the procedures outlined in 
section &f\(1) of the Act, 29 U.S.C. § 657(f(1) (1970): an inspection may then result in 
accordance with the provisions of section &a) of the Act, 29 U.S.C. § 657(a) (1970): and the 
employer may be cited or fined for noncompliance pursuant to sections 9 and 17 of the 
Act, 29 U.S.C. §§ 658, 666 (1970). The violation alleged may even relate to a standard over 
which the defense contractor had no control, e.g., dishwashing equipment used by 
contractor employees, but furnished and serviced by the Department of the Navy, was not 
in compliance with OSHA standards and a complaint filed by a contractor employee 
resulted in a citation by OSHA officials against the contractor. Such citations and any 
resulting fines imposed by OSHA remain the sole responsibility of the contractor: see 
Department of Defense Instruction 1000.18 of 29 June 1976, Subj: Federal and State 
Occupational Safety and Health Inspections and Investigations at Contractor Workplaces 
on Department of Defense Installations, par. V.H. In contrast to this procedure, however, 
and despite requirements that agency heads assure prompt attention to reports by 
employees or others of unsafe or unhealthful working conditions and implement procedures 
whereby employees may file complaints about such unsafe or unhealthful working 
conditions, OSHA officials may not investigate or inspect a workplace where work is being 
performed solely by Department of the Navy employees unless requested to do so by the 
Secretary of the Navy. See Exec. Order No. 11807 §§ 2(3), 3(4), 3A C.F.R. 174, 176 (1974 
comp.); 29 C.F.R. § 1960.31 (1976). It is noted further that, although contractor employees 
may file a complaint with the Secretary of Labor or his authorized representative, 
complaints within the Department of Defense regarding safety or occupational health— 
whether made by civilian or military personnel—must be signed and submitted at the local 
installation level to the responsible safety and health official. See SOHPPM No. 76-3 of 10 
Aug 1976, Reports of Unsafe or Unhealthful Working Conditions by DoD Personnel, par. 
D. Each report will be investigated and the originator notified within 10 working days of the 
results of the investigation. /d. If dissatisfied with the installation commander's response, 
the originator may appeal to the Assistant Secretary of the Navy for Installations and 
Logistics, who has been designated as the Department of the Navy’s safety and 
occupational health official. See note 14 supra. An appeal may then be taken to the 
Department of Defense’s safety and occupational health official—the Assistant Secretary of 
Defense for Installations and Logistics, —and as a last resort, to the Office of Federal 


Agency Safety Programs, U.S. Department of Labor. See SOHPPM No. 76-3 supra, par. 
D.2-4. 
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final.24 Additionally, in circumstances where the Navy has recognized 
that its work environment does not comply with existing OSHA 
standards—and it is found infeasible to do so—assistance should be 
provided to Navy contractors desiring to obtain variances, tolerances, 


and exemptions from applicable OSHA standards pursuant to section 16 
of the Act.%5 


OSHA AND THE DEFENSE CONTRACTOR: PREEMPTION UNDER SECTION 
4b\1) 


Section 4b)(1) of OSHA provides that the Act does not apply to 
working conditions when other federal agencies, or state agencies acting 
pursuant to section 274 of the Atomic Energy Act of 1954,3* “exercise 
statutory authority to prescribe or enforce standards or regulations 
affecting occupational safety or health.”37 In a number of cases, the 





34 The Assistant Secretar, »f Labor for Occupational Safety and Health must publish a 
notice of proposed rule making in the Federal Register before promulgating an OSHA 
standard. 29 C.F.R. § 1911.10—-11 (1976). Despite such notice and opportunity for comment, 
the Departments of Defense and the Navy have been deficient in taking advantage of this 
opportunity for presenting—either by the submission of written comments or in testimony 
in public hearings—agency positions on the issuance of particular OSHA standards. In 
addition, neither the Departments of Defense nor the Navy have developed a mechanism 
whereby proposed OSHA standards will be monitored so that agency expertise can be 
assembled to provide input where desired. 

*§ Sections 6b), 6A), &d) and 16 of OSHA specifically provide for variations, tolerances, 
or exemptions from the Act’s provisions under certain circumstances. See 29 U.S.C. 
§§ 655(b) A), 655d), 665 (1970): 29 C.F.R. §§ 1905.10 et. seq. (1976) (applications for 
variances, variations, tolerances, and exemptions). A number of variances have been 
granted by OSHA under section 6(d) of the Act, which provides that any private sector 
employer may obtain a variance from an OSHA standard promulgated under the Act by 
demonstrating by a preponderance of the evidence that his working conditions are as safe 
as they would be under the OSHA standard. At the time of writing, however, not a single 
variation, tolerance, or exemption has been granted to a Department of Defense contractor 
pursuant to section 16 of the Act, which permits deviations when the Secretary of Labor 
determines that a deviation from an OSHA standard is necessary to “avoid serious 
impairment of the national defense.” See note 27 supra. Section 16 should be a valuable 
instrument both for remedying the “dual status problem,” see text accompanying notes 31- 
33, and for unifying the occupational-safety-and-health standards that apply to Department 
of Defense workplaces. Any use of section 16 to minimize the dual status problem will 
require cooperation and coordination between the Department of Defense and Department 
of Labor in order to develop an understanding .as to how applications for such variations, 
tolerances, or exemptions may be screened and processed expeditiously; furthermore, any 
defense contractor applying for a section 16 deviation should be required to obtain the 
endorsement of the Department of Defense that compliance with the standard would 
constitute a serious impairment to the national defense. 

3% 42 U.S.C. § 2021 (1970). 

37 29 U.S.C. § 65% b\1) (1970). 
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OSHA Review Commission** has had to construe the scope of section 
4b\1).3® In Secretary of Labor v. Fineberg Packing Co.,® a decision 
with important ramifications for the military departments, respondent 
was cited for a number of violations of OSHA standards in his food 
processing plant.*! Since the Secretary of Agriculture had enacted 
proper regulations pursuant to the Federal Meat Inspection Act,*? the 
administrative law judge in the case concluded that section 4b)(1) 
deprived the Secretary of Labor of jurisdiction over the subject matter. 
Although finding that the Meat Inspection Act was not primarily 
designed to affect job safety or health,“ the administrative law judge 
nevertheless determined that OSHA’s jurisdiction had been preempted 
under section 4b)(1) of the Act because the sanitary measures 
promulgated by the Secretary of Agriculture incidentally affected the 
occupational safety and health of plant employees.*4 The Review 
Commission disagreed with what it termed the administrative law 
judge’s “excessively literal reading of section 4b\(1),”® stating that, 
before a regulatory scheme may be deemed to implicate section 4b)(1), 
“there must be a policy or purpose to include employees in the class of 
persons to be protected thereunder.” ** Fineberg Packing marks the 
genesis of the Review Commission’s “purpose test,” whereby questions 
involving the jurisdictional authority of OSHA under section 4b)(1) are 
resolved by examining whether the purpose for which the regulatory 





38 The Occupational Safety and Health Review Commission (OSHRC) is established by 
section 12 of the Act, 29 U.S.C. § 661 (1970). Under 29 U.S.C. § 65%c) (1970), the 
Commission affords a hearing in accordance with 5 U.S.C. § 554 (1970) [without regard to 
subsection (a3) of such action] to aggrieved employers or employees under the Act. The 
Commission then issues an order, based on findings of fact, affirming, modifying, or 
vacating the Secretary of Labor's citation or proposed penalty, or directs other appropriate 
relief. 29 U.S.C. § 659 (1970). Such an order becomes final 30 days after issuance: judicial 
review may be sought by any person adversely affected or aggrieved by an order of the 
Commission under the procedure specified at section 11 of the Act. 29 U.S.C. § 660 (1970). 

39 29 U.S.C. § 653(b\1) (1970). The legislative history of section 4b)(1) reveals that the 
congressional discussion centered only on whether section 4b\1) would be implicated by 
an agency’s failure to exercise its existing statutory authority. In this type of situation, the 
drafters envisioned that OSHA would assume jurisdiction over the particular industry even 
though dual coverage—by more than one federa! agency-—might exist. STAFF OF SENATE 
ComM. ON LABOR AND PuBLIC WELFARE, 92 Conc., Ist SEss., LEGISLATIVE HISTORY OF 
THE OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970, at 1018-1020 (Comm. Print 1971). 

40 Secretary of Labor v. Fineberg Packing Co., 1 BNA Occ. SAFETY & HEALTH REP. 
1598 (O.S.H.R.C., Mar. 22, 1974). 

41 Jd. 

42 21 U.S.C. §§ 601 et. seq. (1970). 

43 Secretary of Labor v. Fineberg Packing Co., 1 BNA Occ. SaretTy & HEALTH REP. 
1598 (O.S.H.R.C., Mar. 22, 1974). 

44 Id. 

4 Id. at 1599. 

4% Id. 
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scheme was enacted was to protect the public’s safety and occupational 
health, or that of employees; only in the latter case will OSHA’s 
jurisdiction be preempted. A vigorous dissent by then-Review Commis- 
sion Chairman Moran objected that the “purpose test” could result in 
conflicting and overlapping regulation of businesses by different agen- 
cies of the Government. 47 

Section 4b)(1) was again at issue in Secretary of Labor v. Gearhart- 
Owen Industries, Inc.,**® a decision directly affecting Department of 
Defense contractors. Respondent was under contract to the Department 
of the Army to manufacture hand-grenade fuses. After an explosion in 
one of respondent’s manufacturing plants, OSHA compliance officials 
conducted an inspection of the workplace and levied citations for 
violation of OSHA standards.*® Respondent defended against the 
citations by asserting that OSHA’s jurisdiction was preempted because 
the workplace was subject to safety regulations promulgated by the 
Department of Defense pursuant to existing statutory authority;5° 
indeed, such regulations had been incorporated into the contract.5! 
Although the administrative law judge vacated the citations, the Review 
Commission—applying the “purpose test”—reversed. Rejecting what it 
termed to be the respondent’s “litmus paper” application of section 
4b\(1), the Review Commission—following Fineberg Packing— again 
concluded that preemption may occur only where a federal agency’s 
regulatory scheme has as its purpose affecting the occupational safety or 
health of employees.5? Since the statutory authority under which the 
Department of Defense prescribed its safety regulations had as its stated 
purpose the promotion of efficiency and economy in meeting the 
procurement needs of the military—and not assuring safe and healthful 
working conditions for contractor employees5* —the Review Commis- 
sion determined that OSHA’s jurisdiction had not been preempted. *4 
Chairman Moran again dissented, noting that the effect of the majority 
view would be to transfer safety responsibility from a Government 
agency experienced in a particular safety area—in this case the 
Department of Defense with expertise in explosives safety—to an agency 
with no demonstrated safety expertise in the area.55 The dissenting 
views of Chairman (now Commissioner) Moran are persuasive on this 
point. Since the stated purpose of the Act is to assure occupational- 





47 Id. at 1600. 

48 Secretary of Labor v. Gearhart-Owen Indus., 2 BNA Occ. SAFETY & HEALTH REP. 
1568 (O.S.H.R.C., Feb. 21, 1975). 

# Id. at 1569. 

50 Id. 

51 Jd. 

52 Id. 

53 Id. at 1570. 

54 Id. 

55 Jd. at 1572. 


134 





JAG Journal © XXIX 


safety-and-health protection for employees, agencies that are in fact 
setting and enforcing standards that positively affect the occupational 
safety and health of employees in a particular industry should be able to 
do so without OSHA interference; this is especially true where the 
agency has special expertise in the regulation of a particular manufac- 
turing process or function—such as the Department of Defense in 
explosives handling, or the Navy in the handling of nuclear materials.** 


OSHA AND THE STATES: ASSERTION OF STATE STANDARDS IN ABSENCE 
OF APPLICABLE FEDERAL STANDARDS 


In considering the need for legislation in the field of occupational 
safety and health, Congress noted that the states had lacked initiative in 
developing and implementing occupational-safety-and-health programs;57 
thus, Congress determined that only a federal regulatory scheme could 
provide the necessary resources to conduct research, develop standards, 
and ensure nationwide compliance with occupational-safety-and-health 
standards.5® OSHA demonstrates, however, that Congress did not 
intend to preempt totally state jurisdiction in occupational-safety-and- 
health matters. In addition to providing for the temporary enforcement 
of existing state standards,®® the Act specifically provides that no state 
is prevented from asserting jurisdiction under state law over any 
occupational-safety-or-health issue with respect to which a federal 
standard has not been promulgated.© Furthermore, the Act provides 
that any state desiring at any time to assume responsibility for the 
development and enforcement of standards may do so by submitting a 
plan to the Secretary of Labor for approval.®! Such proposals for state- 
approved plans must include, inter alia, the following: 





56 In Secretary of Labor v. Newport News Shipbuilding & Drydock Co., 2 BNA Occ. 
SAFETY & HEALTH REP. 3262 (O.S.H.R.C., Jan. 3, 1975) the only section 4b\(1) case 
directly involving a Navy contractor, the administrative law judge found that the 
respondent contractor was exempt from coverage under OSHA with respect to certain 
working conditions because Navy standards that had been promulgated pursuant to the 
authority of the Atomic Energy Act and incorporated into the construction contract were 
applicable to the workplace. /d. at 3263. The Secretary of Labor contended that, even if it 
be assumed that statutory authority existed to promulgate the Navy standards, such 
statutory authority had not been enacted for the primary purpose of affecting the 
occupational safety and health of employees. Jd. Despite the Secretary’s contention, the 
administrative law judge concluded that OSHA's jurisdiction had been preempted; the 
purpose test was not applied. Jd. at 3264. Inexplicably, the case was not appealed by the 
Secretary of Labor to the Review Commission. It seems certain that a majority of the 
Commission would have applied the purpose test and reversed. 

57 H.R. Rep. No. 1291, 91st Cong., 2d Sess. 15 (1970). 

58 Jd. at 22, 27. 

59 29 U.S.C. § 667(h) (1970). 

80 Id. § 667(a). 

81 Id. § 667(b). 
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(1) the designation of a state agency or agencies responsible for the 
administration of the plan throughout the state; ® 

(2) a provision for the development and enforcement of standards 
which are at least as effective as the federal standards, but which do not 
unduly burden interstate commerce; ® and 

(3) a provision for a right of entry and inspection of all workplaces in 
the state subject to the Act which is at least as effective as that 
provided to federal inspectors. ®4 

Once approval for a state plan has been granted, the occupational- 
safety-and-health standards in effect in that state—although they will 
have been determined by the Secretary of Labor to be at least as 
effective as the federal standards®® —may differ significantly from the 
federal requirements. These variances in standards can create serious 
problems for multi-state defense contractors required to comply with the 
Act, in that such contractors may have to meet a variety of differing 
occupational-safety-and-health standards. © 


OSHA AND THE FEDERAL WORKPLACE: AUTHORITY TO INSPECT IN AREAS 
OF EXCLUSIVE FEDERAL JURISDICTION 


The existence of federally approved state OSHA plans has engen- 
dered much controversy between the Department of Labor and the 
Department of Defense as to the authority of state OSHA officials to 
conduct inspections and investigations of contractor workplaces located 
in areas of exclusive federal jurisdiction. In this regard, section &a) of 
the Act provides that the Secretary of Labor is authorized, upon 
presenting appropriate credentials, to enter “without delay and at 
reasonable times” all employer workplaces subject to the Act;® section 
1&c\(3) of the Act requires that federally approved ‘state OSHA plans 
provide for a right of entry and inspection of all workplaces which is at 
least as effective as the federal standards.** Despite the import of 
sections 8a) and 18&c)(3) of the Act that state OSHA officials are 
authorized, at a minimum, to enter workplaces “without delay at 
reasonable times,” the Department of Defense has stated in a policy 





8 Id. § 667(cX 1). 

% Id. § 667(c)(2). 

4 Jd. § 667(c\(3). 

$5 Jd. 

% Thus, a defense contractor with multi-state workplaces may face federal inspectors 
applying federal standards in states which do not have a federally approved state OSHA 
plan (e.g., New York), federal or state OSHA officials applying federal standards in states 
which have a federally approved OSHA plan that has adopted federal standards (e.g., 
South Carolina), or state inspectors applying standards that OSHA has approved as “at 
least as effective” as federal standards (e.g., California). 

87 29 U.S.C. § 657 (1970). 

88 29 U.S.C. § 667(c\3) (1970). 
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instruction that state OSHA officials acting pursuant to federally 
approved OSHA plans have no authority to conduct inspections and 
investigations of contractor workplaces located in areas of exclusive 
federal jurisdiction. © 

The concept of “exclusive federal jurisdiction” is derived from article 
I, section 8, clause 17 of the United States Constitution, which provides 
that “Congress shall have Power . . . [t]o exercise exclusive Legislation 

. over all Places purchased by the Consent of the Legislature of the 
State in which the Same shall be, for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful Buildings.””° In instances 
where exclusive federal jurisdiction exists, the. states generally have no 
authority to regulate activities within the federal enclave. This principle 
is illustrated by Pacific Coast v. Department of Agriculture.” In Pacific 
Coast, the state of California sought to revoke a milk distributor's 
license for selling milk to the War Department at less than the minimum 
price fixed for the area by the state Director of Agriculture, such sales 
having occurred in areas of exclusive federal jurisdiction.72 The 
Supreme Court held that the state law was without force within the 
federal enclave under article |, section 8, clause 17, and the supremacy 
clause of the United States Constitution. 7 

Although the states generally lack the independent authority to 
regulate activities within areas of exclusive federal jurisdiction, state 
OSHA officials seeking entry to contractor workplaces located in areas 
of exclusive federal jurisdiction may be viewed as performing an 
inspection function that has been delegated by the Federal Government 
to the states as a condition for obtaining a federally approved plan;74 
state officials would thus be permitted to enforce their standards in 
areas of exclusive federal jurisdiction. The enforcement and regulatory 
scheme of OSHA anticipates that a delegation of authority occurs when 





69 Department of Defense Instruction 1000.18 of 29 June 1976, Federal and State 
Occupational Safety and Health Inspections and Investigations at Contractor Workplaces 
on Department of Defense Installations, par. IV.5. 

70 U.S. Const. art. I, § 8, cl. 17. 

71 318 U.S. 285 (1943). 

72 Id. at 291. 

73 Id. at 294. 

74 Indeed, once a state has satisfied the criteria enumerated by section 18 of the Act, see 
29 U.S.C. §§ 667(cX1)—4cX8) (1970), and its occupational-safety-and-health plan has been 
approved by federal OSHA officials, state officials are obligated, inter alia, to perform 
inspections and investigations which are at least as effective as those whick federal OSHA 
officials perform pursuant to section 8 of the Act. In order to accomplish fully this 
obligation, state OSHA officials must exercise the same authority as federal OSHA 
officials. After a state plan has been operational for three years, the Secretary of Labor 
may determine not to exercise OSHA authority, see 29 U.S.C. § 667(f) (1970): in such 
cases, OSHA compliance becomes the exclusive responsibility of state officials. 
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a state assumes responsibility for administering OSHA” since the states 
are encouraged to assume full responsibility for the development and 
enforcement of OSHA standards.7* Although it is arguable that the Act 
constitutes an express delegation of federal enforcement power to the 
states, the Supreme Court has also recognized that such delegation may 
be implied from federal legislation.?77 The Supreme Court has further 
recognized, in Offutt Housing Co. v. County of Sarpy,™ that the power 
of exclusive legislation over exclusively held federal areas is not 
absolute; Congress may consent, either expressly or by implication, to 
state regulation in such areas.7® Indeed, where state action serves to 
support, rather than conflict with, a federal function, federal consent to 
the application of state regulatory authority in federal enclaves has often 
been implied. The exercise of inspection and investigatory functions 
by state officials acting pursuant to federally approved OSHA plans in 
areas of exclusive jurisdiction could clearly be justified under such an 
approach. 

It is considered that the Departments of Defense and the Navy would 
benefit by reversing their current policy which provides that state OSHA 
officials acting pursuant to federally approved plans have no authority to 
conduct inspections and investigations of contractor workplaces located 
in areas of exclusive federal jurisdiction. Such a policy hinders the goal 
of achieving a unilateral set of occupational-safety-and-health standards 
that apply to all employers. Additionally, the present requirement that 





75 The legislative history of OSHA reveals that the purpose of enacting a federal-state 
scheme to achieve occupational safety and health in the workplace was to formulate a 
national, uniform occupational-safety-and-health program; although such a program would 
be initiated and developed by the Federal Government, the states would be expected to 
assume the responsibility for maintaining the program when capable of doing so. The 
proper effectuation of such a federal-state scheme would seem to require, however, that 
the Federal Government delegate its enforcement authority to state officials with federally 
approved state-OSHA standards; support for the proposition that a delegation was intended 
is found in the legislative history of the Act. See STAFF OF SENATE COMM. ON LABOR AND 
PuBLic WELFARE, 92D Conc., Ist. SEss., LEGISLATIVE HISTORY OF THE OCCUPATIONAL 
SAFETY AND HEALTH ACT OF 1970, 987, 997 (Comm. Print 1971). It seems doubtful that 
Congress intended that one effect of the approval of a state plan—and concomitant 
departure of federal inspectors—would be the insulation of contractor workplaces in areas 
of exclusive jurisdiction from any enforcement of safety and health standards. 

76 29 U.S.C. § 667(b) (1970). 

77 Offutt Housing Co. v. County of Sarpy, 351 U.S. 253 (1956); Evans v. Corman, 398 
U.S. 419 (1970). 

78 351 U.S. 253 (1956). 

79 Id. at 260; see S.R.A., Inc. v. Minnesota, 327 U.S. 558 (1945); Baltimore Shipping & 
Dry Dock Co. v. Baltimore, 195 U.S. 375 (1904). 

% Offutt Housing Co. v. County of Sarpy, 351 U.S. 253 (1956). See also Board of County 
Comm'rs v. Donoho, 356 P.2d 267 (1960). 
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state officials call in federal OSHA compliance officials to complete an 
inspection or investigation where part of the workplace is located in an 
area of exclusive federal jurisdiction exacerbates federal-state rela- 
tions. *4 


INSPECTIONS AND THE FEDERAL WORKPLACE: SECURITY CONSIDERATIONS 


The need for OSHA officials to inspect and investigate contractor 
workplaces has occasioned much concern within the Department of 
Defense as to how such inspections and investigations may be 
conducted in consonance with military security requirements designed to 
protect classified information. Although the Department of Defense 
guidance on inspections and investigations of contractor workplaces 
provides that federal and state OSHA officials, upon presenting 
appropriate identifying credentials, must be granted access to Depart- 
ment of Defense installations “without delay and at reasonable times,” ®? 





81 Regarding the question of the authority of state-OSHA officials acting pursuant to 
federally approved OSHA plans to conduct inspections and investigations in areas of 
exclusive federal maritime jurisdiction, the Department of Labor's legal counsel has 
concluded that matters subject to the Longshoremen’s and Harbor Workers’ Compensation 
Act [33 U.S.C. §§ 901-950 (1958)] cannot constitutionally be delegated to the states. 
Department of Labor memo of law of 18 October 1971, Effect of section 1&b) and (c) of the 
Qccupational Safety and Health Act of 1970 upon Administration and Enforcement of 
Safety and Health Standards Promulgated under the Act of August 23, 1958. The 
Department of Labor's view of non-delegability from the Federal Government to the states 
in the maritime area is curious, particularly in light of recent Supreme Court decisions 
which provide that state regulation of maritime issues not inconsistent with federal 
regulation is not per se preempted by the existence of exclusive federal maritime 
jurisdiction. Thus, the Court stated in Askew v. Amer. Waterways Operations Inc., 411 
U.S. 325 (1972), that “[e]ven though Congress has acted in the admiralty area, state 
regulation is permissible absent a clear conflict with the federal law” at 341. See also Exec. 
Jet Aviation Inc., v. City of Cleveland, 409 U.S. 249 (1972). The primary concern of the 
Court in examining state regulation in areas of exclusive federal maritime jurisdiction has 
been whether there is any state interference with the need for a uniform federal maritime 
system. Romero v. Intern’tl. Terminal Oper. Co., 358 U.S. 354 (1959); Knickerbocker Ice 
Co., v. Stewart, 253 U.S. 149 (1924); Southern Pacific v. Jensen, 244 U.S. 205 (1917). 
Since OSHA has statutory responsibility for ensuring that the standards submitted by 
states seeking federal approval of their OSHA plans do not unduly burden interstate 
commerce [29 U.S.C. § 667(c\2) (1970)], OSHA should be able to ensure uniformity of 
occupational-safety-and-health regulations in the maritime area and therefore avoid the 
problem of inconsistency with federal OSHA regulations. The current position of the 
Department of Labor thus seems questionable as a matter of law; however, it is concurred 
in by the Departments of Defense and Navy since it results in only federal OSHA officials 
being allowed access to contractor workplaces aboard Navy vessels to conduct OSHA 
inspections and investigations. Department of Defense Instruction 1000.18 of 29 June 1976, 
Federal and State Occupational Safety and Health Inspections and Investigations at 
Contractor Workplaces on Department of Defense Installations, par. [V.A.7. 

82 Department of Defense Instruction 1000.18 of 29 June 1976, Federal and State 
Occupational Safety and Health Inspections and Investigations at Contractor Workplaces 
on Department of Defense Installations, par. [V.A.1. 
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OSHA officials are not required to hold Department of Defense security 
clearances*® unless the inspection or investigation will require access to 
a “closed area,” defined by the Department of Defense as an area which 
contains classified equipment or material.84 Where access to a closed 
area is necessary, the policy of the Department of Defense is to require 
that the inspection be conducted by a federal OSHA official.*5 This 
policy is based on the security regulations of the Department of Defense 
which currently authorize personnel security investigations only for 
federal employees and for employees of defense contractors; the 
Department of Defense thus maintains that no mechanism exists 
whereby state OSHA officials may be investigated. ** 

Although the need for ensuring that proper security is maintained at 
Department of Defense installations is certainly of the highest priority, it 
is noted that there is no statutory prohibition which prevents the 
Department of Defense from conducting background investigations of 
state OSHA officials. Accordingly, it is considered that present 
Department of Defense policy on this matter should be reconsidered and 
a mechanism established whereby state OSHA officials could be 


“cleared” in advance of conducting inspections and investigations of 
closed areas. 87 





83 U.S. Department of Labor (OSHA) and U.S. Department of Defense Memorandum for 
Record of 28 July 1975, Entrance to Department of Defense Contractor Facilities by OSHA 
and State Compliance Personnel, on file at the Administrative Law Division, Office of the 
Judge Advocate General, Washington, D.C. 

84 See note 82 supra at Definitions, par. F. 

85 Department of Defense Instruction 1000.18 of 29 June 1976, Federal and State 
Occupational Safety and Health Inspections and Investigations at Contractor Workplaces 
on Department of Defense Installations, par. V.D.4. The Department of Defense’s guidance 
on this matter provides for the following procedure: 1. The contractor notifies the OSHA 
official and the cognizant Department of Defense security activity of the need for a security 
clearance to inspect the area in question. 2. The Department of Defense security activity 
verifies that access to classified material cannot be denied during the conduct of this 
inspection or investigation. 3. The security office verifies the federal OSHA official's 
clearance or requests another federal official with the appropriate clearance. 4. In the case 
of state OSHA officials who would require access to complete an inspection and 
investigation, the Department of Defense security office coordinates with the state OSHA 
officials in seeking a properly cleared federal OSHA official through the nearest Regional 
OSHA Office. 

86 See note 83 supra. This represents the Department of Defense interpretation of the 
scope of investigations that may be conducted by Department of Defense security 
personnel pursuant to Department of Defense Directive 5200.26 of 17 February 1971, 
Defense Investigative Program, and Department of Defense Directive 5200.27 of 8 
December 1975, Acquisition of Information Concerning Persons and Organizations not 
Affiliated with the Department of Defense. 

87 Such a procedure with regard to state OSHA officials would eliminate the unnecessary 
administrative burden currently imposed on both the Department of Labor and the 
Department of Defense in securing cleared federal officials to complete inspections and 
investigations where access to closed areas cannot be avoided and state OSHA officials are 
seeking to conduct the inspection. 
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CONCLUSION 


Despite the problems and controversies surrounding the administra- 
tion and enforcement of OSHA, the scope of the OSHA regulatory 
scheme will undoubtedly continue to expand in future years. It is 
imperative, therefore, that the Department of Defense adopt realistic 
approaches and mechanisms to implement fully the requirements of 
OSHA. At present, the Department of Labor and the Department of 
Defense have failed to develop a coordinated response with respect to 
the applicability of section 4(b\(1) of the Act to statutes affecting the 
occupational safety and health of defense personnel; the specification of 
necessary criteria under which defense contractors may obtain varia- 
tions, tolerances, or exemptions under section 16 of the Act; and the 
method whereby the Departments of Defense and the Navy will be able 
to provide direct input into the development and formulation of OSHA 
standards. If these and other issues cannot be resolved through 
coordinated discussions between the Department of Labor and the 
Department of Defense, it is likely that litigation will eventually ensue. ** 

The Departments of Defense and the Navy have recently undergone 
structural reorganization in an attempt to better deal with the problems 
associated with OSHA. Under this reorganization, the authority for 
coordinating and implementing OSHA policy is now under the cogni- 
zance of the Assistant Secretary (Installation and Logistics) at both the 
agency and component levels.®® In addition, a high-level Department of 
Defense committee has been established to monitor the agency’s 


progress in remedying past deficiencies in meeting the legal require- 
ments of OSHA.% 





88 It is noted that the Department of the Army is currently involved in litigation with the 
State of Minnesota regarding the authority of state OSHA officials to conduct inspections 
in areas of exclusive federal jurisdiction. See Minnesota Dept. of Labor & Ind. v. Federal 
Cartridge Corp. Civ. No. 3-75-271 (D. Minn.). 

88 This reorganization represents a transfer of responsibility for establishing OSHA policy 
from the Office of the Assistant Secretary for Manpower and Reserve Affairs to the Office 
of the Assistant Secretary for Installations and Logistics. These officials fulfill the 
requirement of Exec. Order No. 11807, § 21), 3A C.F.R. 174 (1974 comp.) for the 
designation of agency safety and health officials. 

90 At the agency level the Occupational Safety and Health Council, chaired by the 
Deputy Assistant Secretary of Defense (Environment and Safety), monitors developments in 
OSHA and issues Safety and Occupational Health Program Policy Memoranda (SOHPPM) 
which pronounce Department of Defense policy on OSHA to be implemented by the 
military components. The Department of the Navy also maintains an Occupational Safety 
and Health Working Group which has the responsibility for ensuring that such policies are 
carried out within the Navy. 
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The advent of this new framework for coordinating and implementing 
OSHA policy renews hope that the issues addressed in this article may 
be resolved in a manner such that the Departments of Defense and the 
Navy will be able to achieve the goal of assuring “so far as possible 
every working man and woman in the Nation safe and healthful working 
conditions . . .”” while simultaneously fulfilling their primary responsibil- 
ity for the security of the nation. 
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Traditional Principles of Blockade in Modern Practice: 
United States Mining of Internal and Territorial Waters of 
North Vietnam 


Lieutenant Commander Frank B. Swayze, JAGC, 
USN* 


On May 8, 1972, in response to an unremitting North 
Vietnamese offensive during the withdrawal of United States 
forces from Vietnam, President Nixon ordered the mining of 
North Vietnamese territorial waters to interdict war supplies. 
The author examines the propriety of the response by the 
United States in the context of principles of customary 
international law, and concludes that the action taken 
complied with traditional legal restraints and contemporary 
community standards. 


1. THE FACTUAL BACKGROUND: NORTH VIETNAMESE OFFENSIVE AT A 
TIME OF THE WITHDRAWAL OF UNITED STATES FORCES 


A. NEGOTIATIONS AND UNITED STATES TROOP WITHDRAWAL, 1969-1972 


WHEN RICHARD M. NIXON assumed the office of the Presi- 
dency of the United States, on January 20, 1969, the authorized troop 
strength of United States forces in Vietnam numbered 549,500.! Three 
years later, in a televised address to the nation, the President was able 
to announce that, by May 1, 1972, United States forces in Vietnam 
would be reduced to 69,000 men.? The President’s address reviewed the 
withdrawal program, which had begun in June 1969, pursuant to his 
proclamation on Midway Island during a meeting with South Vietnamese 
President Nguyen Van Thieu.? United States troop withdrawals had 
continued steadily thereafter.4 The President also discussed the pro- 
gram of “Vietnamization,” the process by which South Vietnamese 





*Lieutenant Commander Swayze currently is serving in the International Law 
Division, Office of the Judge Advocate General of the Navy. He received the J.D. 
degree from Columbia University in 1967 and an LL.M. degree from George Washington 
University in 1976. He is admitted to practice before the bar in Oregon. 


1N.Y. Times, April 27, 1972, p.1, col. 8. Discussion continues at p. 20, cols. 1-4. 

2 Address by President Nixon, Jan. 25, 1972, in President Nixon, Indochina: An 
Equitable Proposal for Peace, 66 Der’T STATE BULL. 181 (Feb. 14, 1972). 

3N.Y. Times, June 9, 1969, p. 1, col. 8. 

4 See N.Y. Times, supra note 1. 
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forces were to be trained and equipped as United States forces 
departed.> A more significant aspect of the address, however, consisted 
in the disclosure of secret negotiations which had been conducted in 
Paris, in addition to the ongoing “Paris peace talks,”® by Dr. Henry A. 
Kissinger, Assistant to the President for National Security Affairs, with 
Le Duc Tho, a leading political figure of North Vietnam, and Minister 
Xuan Thuy, leader of the North Vietnamese delegation to the Paris 
talks.7 Dr. Kissinger was revealed to have met with one or both of the 
two North Vietnamese officials on twelve occasions from August 4, 
1969.8 Lack of progress, and his judgment that the purposes of peace 
would best be served through publication of United States proposals 
previously made privately, were announced by the President in support 
of his disclosure of the various proposals and developments which had 
occurred during the course of the negotiations.® At the same time, he 
took the opportunity to disclose publicly a United States “peace plan” 
previously proposed during the private meetings, !° and, while emphasiz- 
ing that United States troops would continue to be withdrawn, to issue 
what amounted to a warning to the North Vietnamese: 


If the enemy rejects our offer to negotiate, we shall continue our program of ending 
American involvement in the war by withdrawing our remaining forces as the South 
Vietnamese develop the capability to defend themselves. 

If the enemy’s answer to our peace offer is to step up their military attacks, | shall 


fully meet my responsibility as Commander in Chief of our Armed Forces to protect our 
remaining troops. ! 





5 Address by President Nixon, supra note 2, at 181. 

6 The “Paris Peace Talks” began pursuant to an “understanding” announced by the 
Johnson Administration on Oct. 31, 1968, whereby the United States would terminate 
bombing of North Vietnam, and substantive talks would begin in Paris, with Saigon and 
the Vietcong represented in addition to Hanoi and Washington. N.Y. Times, April 4, 1972, 
p. 8, col. 4. 

7 Address by President Nixon, supra note 2, at 181-83. 

8 Id. at 181-82. 

%/d. at 182. The press did not overlook the possible additional relationship between the 
disclosure of the theretofore secret negotiations and the forthcoming 1972 presidential 
elections. See, e.g., Reston, Nixon’s Plan: Politics, Not Peace, N.Y. Times, Jan. 26, 1972, 
p. 10, col. 6. 

10 The plan included the following points: within six months of an agreement, (a) United 
States and allied forces would be withdrawn completely from South Vietnam: (b) all 
prisoners of war would be exchanged; (c) a cease-fire would be established throughout 
Indochina; and (d) new presidential elections would be held in South Vietnam, President 
Nguyen Van Thieu and Vice President Huong having resigned one month before those 
elections. Address by President Nixon, supra note 2, at 183. The proposal is set forth in 
greater detail in U.S.-South Viet-Nam Proposal for Settlement in Indochina, White House 
Press Release, Jan. 25, 1972, 66 Dep’r STATE BULL. 185 (Feb. 14, 1972). For a more 
complete historical context, it should be recalled that announcement of the proposal was 
preceded in December by five successive days of the heaviest and deepest United States 
bombing of North Vietnam in three years. See N.Y. Times, Jan. 1, 1972, p. 1, col. 4. 

1 Address by President Nixon, supra note 2, at 184. 
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The North Vietnamese response, in a statement issued in Paris the 
following day, insisted upon termination of the Vietnamization program, 
withdrawal of all United States troops and armaments, dismantling of all 
bases, cessation of all air and naval activities, and termination of United 
States support for South Vietnamese President Thieu.!2 The response 
served to underscore the key issues between the parties, as identified by 
Dr. Kissinger: the issue of withdrawal—specifically the North Vietnam- 
ese insistence upon unilateral withdrawal by the United States by a date 
certain, including all economic and military aid to the South Vietnamese 
government; and the “political evolution,” the replacement of the South 
Vietnamese government with such a structure, according to Dr. 
Kissinger, as to raise the possibility of a Communist take-over of the 
South to a near certainty.'* Subsequently, on March 23, 1972, these 
issues having defied resolution and an apparent impasse having been 
reached, the United States Ambassador to the Paris talks, William J. 
Porter, declared an indefinite suspension of the talks until the other side 
“showed willingness for ‘serious discussions’ on concrete issues defined 
in advance.” 4 


B. THE LARGE SCALE NORTH VIETNAMESE OFFENSIVE INTO SOUTH 
VIETNAM, MARCH 30, 1972 


On March 30, 1972, North Vietnamese forces initiated a massive 
artillery barrage into South Vietnamese bases and occupied areas along 
the demilitarized zone.15 Within three days of the bombardment’s 
beginning, approximately 20,000 North Vietnamese and Vietcong troops 
were reported by United States military sources to have driven past 
South Vietnam’s northern line of defenses below the DMZ.'* These 
forces were reported on April 3 to have achieved control of one-half of 
South Vietnam’s northernmost province, Quangtri.!7 The initial United 
States reaction to the North Vietnamese offensive was verbal: the 
accusation that North Vietnam had launched an invasion of the South in 
violation of the 1954 Geneva Accords and the 1968 “understanding” 





12, N.Y. Times, Jan. 26, 1972, p. 15, col. 2. 

13 Jd. at p. 14, col. 1. 

14.N.Y. Times, March 24, 1972, p. 1, col. 1. 

15 N.Y. Times, March 31, 1972, p. 1, col. 1. The demilitarized zone (hereinafter DMZ) 
was established in Chapter I of the Agreement on the Cessation of Hostilities in Vietnam, 
concluded between the Commanders-in-Chief of the French Union Forces in Indochina and 
the People’s Army of Vietnam, on July 20, 1954. The text of the agreement may be found 
in | U.S. Dep't of State, American Foreign Policy 1950-1955 Basic Documents 750 (1957). 

16 N.Y. Times, April 2, 1972, p. 1, col. 8. A build-up of Communist forces in the North 
was reported to have been observed for many weeks before the assault. /d. at p. 1, col. 6. 

17 N.Y. Times, April 4, 1972, p. 1, col. 6. 
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which had led to an end of the systematic bombing of the North and the 
start of the Paris talks; and the warning that the United States was 
leaving open all retaliatory options, including renewed bombing of North 
Vietnam.'® After slightly more than two weeks had passed from the 
beginning of the assault, the United States reaction changed drastically 
in favor of a significant application of military force. Specifically, for the 
first time in four years, the United States undertook the systematic 
bombing of military targets north of the 20th parallel, including the first 
use of B-52 bombing strikes in the area of the North Vietnamese port 
city of Haiphong.'!® Although not going so far as to assert that the North 
Vietnamese offensive was the product of direct collaboration with the 
Soviet Union, officials of the Nixon Administration did assert Soviet 
responsibility for use in the engagement of highly sophisticated anti- 
aircraft missiles, tanks, and other equipment recently shipped to the 
North Vietnamese.?° The bombing strikes thus were intended, in part, 
to impress upon the Soviet Union the need to restrain North Vietnam in 
its use of Soviet-supplied military equipment,?! despite the risk thereby 
posed that President Nixon’s forthcoming visit to the Soviet Union, 
scheduled for May, might be cancelled.?? Further, while ruling out the 
use of nuclear weapons and its own ground forces, the United States 
expressly reserved all other options, including the use of mines to close 
the Haiphong harbor to delivery of military equipment.?* 

When President Nixon reported on the military situation in a televised 
address to the nation on April 26, 1972, he announced that the 
withdrawal of United States forces from Vietnam would continue, 





18 Jd. at p. 1, col. 5. It was the North Vietnamese position that the movement of tanks, 
artillery and troops across the DMZ did not constitute an invasion because the DMZ was 
not an international border between North and South Vietnam, which were merely two 
zones of a unified Vietnam territory, and that North Vietnam properly could defend 
Vietnam against the United States aggressor. N.Y. Times, May 2, 1972, p. 20, col. 6. 

19N.Y. Times, April 16, 1972, p. 1, col. 8. Bombing of Haiphong harbor had been 
recommended as the most effective means to interdict delivery of military supplies to 
North Vietnam, but had been rejected during the Kennedy and Johnson Administrations 
for fear of striking Soviet or Chinese ships. Jd. at p. 1, col. 5, continued at p. 20. 

20 Jd. at p. 1, col. 5. 

21 N.Y. Times, April 19, 1972, p. 1, col. 8 {testimony of Secretary of Defense Melvin R. 
Laird before the Senate Foreign Relations Committee). 

22, N.Y. Times, supra note 19, p. 1, col. 5. Previously, during February 21-28, 1972, 
President Nixon had visited the People’s Republic of China. U.S. Dep't of State, United 
States Foreign Policy 1972, 365 (1973). 

23 N.Y. Times, April 18, 1972, p. 1, col. 6 (statement of Secretary of State William P. 
Rogers); N.Y. Times, supra note 21 (testimony of Secretary Laird). 
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despite the simultaneous continuation of air and naval attacks upon 
military targets in North Vietnam pending cessation of the offensive. 
In addition, the President announced that Ambassador Porter was to 
resume the Paris negotiations, but “‘with the firm expectation that 
productive talks leading to rapid progress will follow through all 
available channels.”25 Talks did, in fact, resume in Paris on April 27, 
1972, apparently on the basis of Soviet assurances with respect to North 
Vietnamese willingness to negotiate,2® but an indefinite suspension 
followed on May 4, as the result of what Ambassador Porter termed “a 
complete lack of progress in every available channel.’’27 In the 
meantime, on May 1, the South Vietnamese abandoned Quangtri City, 


thus surrendering their entire northernmost province to the control of 
the North. 28 


C. THE RESPONSE OF THE UNITED STATES: PRESIDENT NIXON’S 
ANNOUNCEMENT OF MAY 8, 1972 


In the face of the unremitting North Vietnamese offensive, meeting 
with apparent success, and the lack of prospects for progress in 
negotiations, on May 8, 1972, President Nixon announced his conclusion 
that North Vietnam would be denied the weapons and supplies 
necessary to continue the assault: 


... | have ordered the following measures, which are being implemented as I am 
speaking to you: 

All entrances to North Vietnamese ports will be mined to prevent access to these 
ports and North Vietnamese naval operations from these ports. 

United States forces have been directed to take appropriate measures within the 
internal and claimed territorial waters of North Viet-Nam to interdict the delivery of any 
supplies. 

Rail and all other communications will be cut off to the maximum extent possible. 

Air and naval strikes against military targets in North Viet-Nam will continue.” 


The President emphasized that the announced measures were directed 
at no country other than North Vietnam, and that other countries with 





24 Address by President Nixon, April 26, 1972, in President Nixon, A Report on the 
Military Situation in Viet-Nam and the Role of the United States, 66 DeP’T STATE BULL. 
683, 684-85 (May 15, 1972). 

25 Id. 

26 N.Y. Times, April 28, 1972, p. 1, col. 8; see N.Y. Times, supra note 1, at p. 1, col. 8. 

27 N.Y. Times, May 5, 1972, p. 1, col. 5. The Administration later confirmed that private 
talks between Dr. Kissinger and Le Duc Tho also had proven unsuccessful. N.Y. Times, 
May 6, 1972, p. 11, col. 2. 

28 N.Y. Times, May 2, 1972, p. 1, col. 8. During the interval, speculation again arose 
with respect to the mining or blockading of Haiphong and other lesser North Vietnamese 
harbors, but “sources expressed doubt that so direct a challenge to the Soviet Union would 
be made just before the President’s scheduled trip to Moscow next month.” N.Y. Times, 
April 29, 1972, p. 1, col. 6. 

29 Address by President Nixon, May 8, 1972, in President Nixon, Denying Hanoi the 
Means to Continue Aggression, 66 DEP’T STATE BULL. 747, 749 (May 29, 1972). 
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ships then present in North Vietnamese ports already had been notified 
of a three-day daylight interval during which their ships might depart 
without danger. Thereafter, the mines would activate and ships entering 
or departing would do so at their own risk.*® The “sole purpose” of the 
action was declared to be the protection of 60,000 United States troops 
still remaining in South Vietnam from the danger implicit in the 
continuing success of the Communist offensive, and the prevention of 
the forceful imposition of a Communist government upon South 
Vietnam.*! Accordingly, United States acts of force would cease upon 
the return of all United States prisoners of war and the creation of an 
internationally supervised cease-fire throughout Indochina, and within 
four months thereafter all United States armed services personnel would 
be withdrawn completely from Vietnam.*? Special attention was paid by 
the President to relations with the Soviet Union: 


To other nations, especially those which are allied with North Viet-Nam: The actions 
I have announced tonight are not directed against you. . . . 

I particularly direct my comments tonight to the Soviet Union. We respect the Soviet 
Union as a great power. We recognize the right of the Soviet Union to defend its 
interests when they are threatened. The Soviet Union in turn must recognize our right to 
defend our interests. 

No Soviet soldiers are threatened in Viet-Nam. Sixty thousand Americans are 
threatened. We expect you to help your allies, and you cannot expect us to do other 
than to continue to help our allies. . . . 

Our two nations have made significant progress in our negotiations in recent months. 
We are near major agreements on nuclear arms limitation, on trade, on a host of other 
issues. . .. We do not ask you to sacrifice your principles, or your friends, but neither 
should you permit Hanoi’s intransigence to blot out the prospects we together have so 
patiently prepared. * 


In thus announcing the application of a different variety of coercion to 
North Vietnam, the President stressed the intended limitations upon the 
scope of the operation, particularly insofar as other countries, and 
emphatically the Soviet Union, might be involved. Similarly, the 





%© 7d. Four varieties of mines reportedly were available for the action: (a) anchored 
mines—buoyant mines anchored by cable to the seabed and placed at varying depths 
below the surface so as to intercept different types of vessels; (b) magnetic mines, normally 
used in shallow water, which sink into the mud and explode when a large metallic body, 
such as a ship, passes nearby; (c) acoustic mines, which explode when they detect the 
sounds of a large vessel’s propellers; and (d) pressure mines, triggered by the increase in 
water pressure caused by the passage of a large ship. N.Y. Times, May 9, 1972, p. 18, col. 
1. Details of the mining operation were not revealed by United States authorities, N.Y. 
Times, May 10, 1972, p. 1, col. 4, nor was mine technology discussed, N.Y. Times, May 
15, 1972, p. 16, col. 7. Pentagon officials did disclose, however, that mined internal waters 
included North Vietnamese rivers and canals. N.Y. Times, May 16, 1972, p. 14, col. 1. 

31 Address by President Nixon, supra note 29, at 749. 

32 Id. 

33 Td. at 749-50. 
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restricted extent and purpose of the announced measures were indicated 
in the May 8 letter to the President of the United Nations Security 
Council from George Bush, United States Representative to the United 
Nations.*4 Unlike the announcement of the President, however, the 
letter to the Security Council declared that the United States actions 
were taken in conjunction with South Vietnamese forces as measures of 
collective self-defense, and so were being reported in accordance with 
Article 51 of the Charter of the United Nations.* 


The massive invasion across the demilitarized zone and international boundaries by 
the forces of North Vietnam and the continuing aggression of those forces against the 
people and territory of the Republic of Vietnam have created unprecedented dangers to 
the forces of the Republic of Vietnam, to the Republic of Vietnam itself, and to those 
United States forces which remain in that country. *® 


In addition, the mining measures were announced in greater detail: 


. . . The entrances to the ports of North Vietnam are being mined, commencing 0900 
Saigon time May 9, and the mines are set to activate automatically beginning 1800 hours 
Saigon time May 11. This will permit vessels of other countries presently in North 
Vietnamese ports three daylight periods to depart safely. The mines will be so 
positioned within the internal waters and claimed territorial waters of North Vietnam as 
to prevent access to North Vietnamese ports and North Vietnamese naval operations 
from these ports. 37 


The letter repeated the declared conditions precedent to termination of 
United States acts of force throughout Indochina, as well as the 
President’s warning that “appropriate measures” would be taken within 
North Vietnamese internal and claimed territorial waters to prevent the 
delivery of supplies. ** 





*% Letter from George Bush to the President of the Security Council, May 8, 1972, in 
UN. Notified of New Measures Against North Viet-Nam, 66 DeP’T STATE BULL. 750 (May 
29, 1972). 

35 Jd. 

% Jd. at 750-51. 

37 Id. at 751. 

38 Jd. In addition, the letter advised that United States and South Vietnamese personnel 
would notify any vessels approaching North Vietnamese internal or territorial waters of the 
measures which had been taken. Jd. With respect to what might constitute “appropriate 
measures,” at his news conference on May 10, 1972, Secretary of Defense Melvin R. Laird 
stated that the United States would “take those actions that are necessary to interdict and 
stop the supplies of equipment to North Vietnam,” by airlift or by ships that might evade 
the mines, thus leaving open the possibility that United States forces would stop ships 
attempting to evade the mines. The Secretary declined, however, to discuss how these 
operations might be performed. Secretary of Defense Laird’s News Conference of May 10, 66 
Dep't STATE BULL. 761, 768 (May 29, 1972). 
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D. AFTERMATH, AND THE CONCLUSION OF THE PARIS PEACE ACCORDS, 
JANUARY 27, 1973 


Despite the refusal of United States spokesmen to refer to the mining 
of North Vietnamese internal and territorial waters as a blockade,® the 
action was so characterized in a statement issued by the Soviet Union, 
insisting that the United States cancel the blockade and cease its 
aggression against North Vietnam.“ But the Soviet statement placed 
greater emphasis upon a purported violation by the United States of its 
obligations under the 1958 Geneva Conventions on maritime law, 
allegedly committed by restricting freedom of navigation on the high 
seas.*! This comparatively mild Soviet response, which contained no 
indication that President Nixon’s forthcoming visit would be cancelled, 
appears to correspond to the evidently conciliatory approach taken in 
the President’s address and in subsequent Administration pronounce- 
ments on the subject.“ In fact, of course, the President did visit the 
Soviet Union, from May 22 to May 30, 1972.4% The Paris Peace Talks 
did not resume, however, until July 13, 1972,44 with private talks 
involving Dr. Kissinger, Le Duc Tho and Xuan Thuy beginning shortly 
thereafter. 

It is beyond the scope of this article to examine in detail the 
subsequent negotiating steps which ultimately led to the end of United 
States military involvement in Vietnam. Nevertheless, in order that a 
more complete factual context may be provided for the analysis to 
follow, certain significant concluding matters will be mentioned. While 
the withdrawal of United States troops from Vietnam continued, the 





39 See, e.g., N.Y. Times, May 9, 1972, p. 18, col. 1 (remarks of Daniel Z. Henkin, 
Assistant Secretary of Defense for Public Affairs); News Conference of Dr. Henry A. 
Kissinger, May 9, 1972, in Presidential Assistant Kissinger Discusses Considerations 
Leading to President’s New Decisions on Viet-Nam, 66 Dep’T STATE BULL. 752, 756 (May 
29, 1972); and Secretary of Defense Laird’s News Conference, supra note 38, at 764. 

40 N.Y. Times, May 12, 1972, p. 18, col. 1. 

41 Id. 

42 For example, at his news conference on May 9, Dr. Kissinger assessed the Soviet role 
in terms of two schools of thought. According to one, the North Vietnamese operation was 
supplied, conceived, and planned by the Soviet Union “in order to 
impose a maximum humiliation on us prior to the summit.” The other assessment, 
however, noted that the Soviet Union had supplied the weapons used by the North 
Vietnamese, and so must be held responsible for some of the consequences, but 
considered that the North Vietnamese offensive had not been Soviet-planned, because the 
Soviets would not consider it in their interests for action to take this extreme form. The 
problem instead amounted to one of a great power dealing with the regional or national 
perspectives of a client state. Dr. Kissinger announced that, “We tend to lean toward the 
latter interpretation.” Dr. Kissinger’s News Conference, supra note 39, at 759-60. 

43 United States Foreign Policy 1972, supra note 22, at 274. 

“N.Y. Times, July 14, 1972, p. 1, col. 1. 

4 N.Y. Times, July 20, 1972, p. 1, col. 6. 

4 See N.Y. Times, August 30, 1972, p. 1, col. 1. 
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North Vietnamese- Vietcong focus at the Paris negotiations diverted from 
the issue of withdrawal to that of the organization of political power in 
South Vietnam.*? In October, following the effective reassertion of a 
South Vietnamese military presence in Quangtri the preceding month, 
Dr. Kissinger was able to announce the immediate prospect of a final 
agreement on a cease-fire and political settlement.*® In the end, 
however, a period of renewed bombing and mining by the United States 
north of the 20th parallel occurred®® before an agreement finally was 
initialed by Dr. Kissinger and Le Duc Tho, on January 23, 1973.5! The 
formal agreement, signed on January 27, 1973, provided for, inter alia: 
a cease-fire; withdrawal of United States troops and release of United 
States prisoners of war within 60 days of the official signing; a joint 
United States-North Vietnamese agreement to respect “‘the South 
Vietnamese people’s right to self-determination”; and the continuation of 
President Thieu in office until an election at an unspecified future 
date.52 One protocol to the agreement provided for the deactivation and 


removal of mines from North Vietnamese inland and claimed territorial 
waters. 53 


Il. THE CENTRAL LEGAL ISSUES 


As noted above, while insisting that the United States cancel its 
blockade and cease its aggression against North Vietnam, the response 
of the Soviet Union to the mining operation placed greater emphasis 
upon purported Conventional obligations of the United States.54 The 


Soviet statement distributed by Tass, the official press agency, said in 
part: 





47 N.Y. Times, August 12, 1972, p. 1, col. 6. 

4 N.Y. Times, September 16, 1972, p. 1, col. 1. 

4# N.Y. Times, October 27, 1972, p. 1, col. 8. 

50 N.Y. Times, December 19, 1972, p. 1, col. 8. 

51.N.Y. Times, January 24, 1973, p. 1, col. 8. A portion of the delay in reaching 
agreement after October possibly may be attributed to South Vietnamese reluctance to 
accept portions of the proposed agreement. See Dr. Kissinger Discusses Status of 
Negotiations toward Viet-Nam Peace, 67 DePr’T STATE BULL. 549 (Nov. 13, 1972), at 554— 
55. 

52 Agreement on Ending the War and Restoring Peace in Viet-Nam, with Protocols, Jan. 
27, 1973, 24 U.S.T. 115, T.IL.A.S. No. 7542. See N.Y. Times, January 25, 1973, p. 1, col. 6: 
January 28, 1973, p. 1, col. 8. 

53 Protocol on Mine Clearing in North Viet-Nam, in Agreement on Ending the War and 
Restoring Peace in Viet-Nam, supra note 52. A text of the protocol also may be found at 
68 Dep’t State BULL. 187 (Feb. 12, 1973). 

54 See text at notes 40 find 41 supra. 
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No one has given the United States the right to restrict anyone’s freedom of 
navigation on the high seas. The measures taken by the United States are a gross 
violation of the generally recognized principle of freedom of navigation—ignoring the 
fact that the Geneva conventions of 1958 on maritime law affirming that principle bear, 
alongside other signatures, the one of the United States of America. ... By violating 
the Geneva conventions, the United States has demonstrated its contempt for one of the 
basic requirements of international law: the observance by states of commitments 
assumed under international treaties. ® 


Presumably, the Soviet statement had reference to the Convention on 
the High Seas, Article 2 of which provides: 


The high seas being open to all nations, no State may validly purport to subject any 
part of them to its sovereignty. Freedom of the high seas . . . comprises, inter alia, both 
for coastal and non-coastal States: 

(1) Freedom of navigation; . . .* 


If so, insofar as an assessment of the legality of the United States action 
is concerned, it is submitted that the Soviet statement misses the 
mark.5?7 The mining of North Vietnamese waters by the United States 
expressly did not contemplate action upon the high seas;5* the impact 
upon the navigation of third states thus pertained solely to prospective 
use of waters characterized as other than high seas, by affecting 
destination or departure, a very indirect impact indeed upon freedom of 
navigation upon the high seas themselves, and far removed from the 
impression the Soviet statement sought to present.*® 

A more empirically oriented, and certainly less polemical, examination 
of the United States response requires that attention be directed to the 
specific action involved, in the factual context presented by the ongoing 
process of coercion and the precise objectives sought to be attained. 
From this perspective, the roles of the government of the Republic of 
South Vietnam and of the Vietcong assume a secondary significance. 
The primary actors were, rather, the respective governments of North 





55 N.Y. Times, May 12, 1972, p. 18, col. 1. 

56 Convention on the High Seas, April 29, 1958, Art. 2 (1962), 2 U.S.T. 2312, T.L.A.S. 
No. ‘5200, 450 U.N.T.S. 82 (effective Sept. 30, 1962). 

57 As a matter of diplomacy, however, to the extent that the Soviet response may have 
sought to avoid certain belligerent connotations customarily associated with the word 
symbol “blockade”, the intent of the response ought not to be faulted. 

58 See Secretary of Defense Laird’s News Conference of May 10, supra note 38, at 764. 

58 The Convention on the High Seas defines the term “high seas” as “all parts of the sea 
that are not included in the territorial sea or in the internal waters of a State.” Convention 
on the High Seas, supra note 56, Art. 1. Further, “The sovereignty of a State extends, 
beyond its land territory and its internal waters, to a belt of sea adjacent to its coast, 
described as the territorial sea.” Convention on the Territorial Sea and the Contiguous 
Zone, April 29, 1958, Art. 1(1) (1964), 2 U.S.T. 1606, T.1.A.S. No. 5639, 516 U.N.T.S. 205 
(effective Sept. 10, 1964). By limiting its mining operation to the internal and claimed 
territorial waters of North Vietnam, the United States thus sought to limit the potential for 
direct confrontation to itself and the North Vietnamese. 
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Vietnam, the United States, and, in its role as dominant military 
supplier of the North Vietnamese,™ as well as potential adversary of the 
United States, the Soviet Union. The problem confronting the United 
States, therefore, was the selection of an appropriate response to the 
North Vietnamese offensive which would disrupt seriously or terminate 
the offensive—with the expectation of terminating the process of armed 
coercion in all Vietnam—and which would not provoke an armed 
response from the Soviet Union or halt the ongoing United States-Soviet 
dialogue—with its potential for maintenance of minimum world order 
and prospects for establishment of optimum order in the future.*! So 
viewed, two central legal issues are posed: first, whether, under 
principles of international law, initiation of a blockade of North 
Vietnamese ports constituted a permissible response by the United 
States to the North Vietnamese offensive; and, second, whether the use 
of mines to create and enforce the blockade constituted a permissible 
modality of responsive coercion. 


Ill. PRINCIPLES OF BLOCKADE IN CUSTOMARY INTERNATIONAL LAW 


A. THE BASIC REQUIREMENTS 


The international law of blockade has developed substantially through 
the customary process of decision, i.e., the acceptance over time of 





6° Shortly before the mining operation was begun, the Soviet Union was reported to have 
doubled the number of its ships delivering weapons, ammunition, and petroleum to North 
Vietnam. N.Y. Times, April 29, 1972, p. 1, col. 6. 

61 The problem may be stated another way in terms of a sanctioning process: given the 
lack of success in application of diplomatic, ideological and economic strategies, how best 
to achieve restoration of the disrupted public order situation, by application of responding 
coercion and appropriate utilization of military strategy in conjunction with other strategic 
tools, while minimizing the prospect of reciprocal or retaliatory coercion, and creating a 
situation more conducive to the long-term goal of optimum order. The sanctioning process 
is analyzed as a component of the decision-making process of the law of war in M. 
McDougal and F. Feliciano, Law and Minimum World Public Order: The Legal Regulation 
of International Coercion (1961) (hereinafter cited as McDougal & Feliciano), summarized 
at 344-53. The concept of minimum world public order, as discussed by Professor 
McDougal and Mr. Feliciano, comprehends two complementary policies enunciated by the 
Charter of the United Nations: the obligation of members to “refrain in their international 
relations from the threat or use of force against the territorial integrity or political 
independence of any state, or in any manner inconsistent with the Purposes of the United 
Nations,” as prescribed by Article 2(4) of the Charter; and the preservation in Article 51 of 
the Charter of the inherent right of individual or collective self-defense. Optimum order, on 
the other hand, includes as its foundation minimum order, that is, security and self- 
defense, and contemplates the peaceful, comprehensive sharing of values on a basis 
commensurate with human dignity. See id., e.g., at 96, 121-22, 124-27, 258-61. 
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specific blockade practices both by belligerents and neutrals.” The 
concept itself is defined as “a belligerant operation intended to prevent 
vessels of all states from entering or leaving specified coastal areas 
which are under the sovereignty, under the occupation, or under the 
control of an enemy.”® Certain traditional criteria against which the 
legality of a blockading action may be measured are found in the 
Declaration of Paris of 18564 and the Declaration of London of 1909° 
Fundamental among the criteria is the rule that, “Blockades, in order to 
be binding, must be effective; that is to say, maintained by a force 
sufficient really to prevent access to the coast of the enemy.’ ® 
According to the United States Navy, effectiveness is contingent upon 
the presence of force sufficient to render dangerous entrance to or exit 
from the blockaded area®’? A second criterion requires that, in order to 
be binding, the blockade must be established by appropriate authority of 
the blockading government, including naval authorities acting on the 





62 Mallison & Mallison, A Survey of the International Law of Naval Blockade, 102 U.S. 
Nav. Inst. Proc. No. 876, at 45 (Feb. 1976); U.S. Dep't of the Navy, Law of Naval 
Warfare sec. 632, n. 28 (1955). 

83 Law of Naval Warfare, supra note 62, at sec. 632(a). Blockade frequently is defined in 
terms of the intended effect of the operation. Thus, “{tJhe end of blockade is to cut off 
trade and intercourse with specified ports or with a specified coast line in possession of the 
enemy.” Holtzoff, Some Phases of the Law of Blockade, 10 Am. J. INT'L L. 53 (1916). 
Action of a less belligerent nature is comprehended in the concept of “pacific blockade,” 
in which no acts of force beyond a limited or selective blockade are contemplated by the 
acting party. See Mallison, Limited Naval Blockade or Quarantine-Interdiction: National 
and Collective Defense Claims Valid under International Law, 31 Geo. WaAsH. L. REv. 
335, 385 (1962): see generally, id. at 383-86, 10 M. Whiteman, Digest of International Law, 
868-71 (1968). The subject of blockade is treated generally in, e.g., VII G. Hackworth, 
Digest of International Law, 114-34 (1943); and McDougal & Feliciano, supra note 61, at 
490-509. Closely related but conceptually distinct is the doctrine of contraband, which 
characterizes goods and their susceptibility to seizure in terms of the extent to which the 
goods may contribute to the enemy's war effort. See generally, Law of Naval Warfare, 
supra note 62, at sec. 631; McDougal & Feliciano, supra note 61, at 481-88. 

* Declaration of Paris, April 16, 1856, text in | C. Savage, Policy of the United States 
toward Maritime Commerce in War, 381 n. 2 (1934). 

85 Declaration of London Concerming the Law of Navul War, Feb. 26, 1909, /1909/ 
Foreign Rel. U.S. 318 (1909). A discussion of the London Conference and the unratified 
Declaration it produced is contained in M. Siney, The Allied Blockade of Germany 1914- 
1916 (1957). 

86 Declaration of Paris, supra note 64, Art. 4; Declaration of London, supra note 65, Art. 
2. Article 3 of the Declaration of London expands upon the Declaration of Paris by 
providing that the question of effectiveness is one of fact. 

87 Law of Naval Warfare, supra note 62, at sec. 632(d); Instructions for the Navy of the 
United States Governing Maritime Warfare, para. 27 (1917) (hereinafter cited as Instruc- 
tions). Accord, The Olinde Rodriques, 174 U.S. 510 (1899). The purpose of the effectiveness 
requirement is to prevent institution of “paper blockades,” those declared by belligerents 
possessed of insufficient power to render them effective. Law of Naval Warfare, supra at 
n. 33. 
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government’s behalf** A third requirement is that of notice; i.e., 
communication to neutral governments and local authorities of the date 
the blockade is to begin, the geographic limits of the blockade, and the 
length of the customary grace period during which neutral vessels may 
exit unhindered®® Fourth, the blockade must be applied impartially to 
the ships of all states.” The intent of this requirement is to preclude the 
blockading state from discriminating in its operation against or in favor 
of the ships of particular states, including its own.7! And, finally, the 
blockade is to be limited in application to ports and coasts of the enemy, 
and thus may not be extended so as to bar access to neutral ports or 
coasts.72 These criteria quite clearly are the product of a process of 
compromise, between claims of blockading belligerents to deprive the 
target state of use of the sea as a commercial and military vehicle, and 
claims of neutral states to suffer minimum interference in their 
commerce with other neutrals and with belligerents.7* The criteria also 
reflect their origin as intended to regulate inshore, or “‘close-in” 
blockades, maintained by a cordon of ships stationed in the immediate 





88 Declaration of London, supra note 65, Arts. 8-9. In United States practice, the 
direction of the President is required for a blockade to be established. Law of Naval 
Warfare, supra note 62, at sec. 632 n. 31. 

6° Declaration of London, supra note 65, Arts. 9 and 11. The grace period is not 
uniform, but depends upon an assessment by the blockading belligerent as to what is 
reasonable under the circumstances. Law of Naval Warfare, supra note 62, at sec. 632 n. 
31. See VII Hackworth, supra note 63, at 114-16, 128-29: Instructions, supra note 67, para. 
34. 

7 Declaration of London, supra note 65, Art. 5: Law of Naval Warfare, supra note 62, at 
sec. 632(f). 

71 See Law of Naval Warfare, supra note 62, at sec. 632 n. 35; McDougal & Feliciano, 
supra note 61, at 491. 

72 Declaration of London, supra note 65, Arts. 1 and 18; Law of Naval Warfare, supra 
note 62, at sec. 632(a) and (e); Instructions, supra note 62, para. 26. 

73 See Law of Naval Warfare, supra note 62, at sec. 632 n. 28. Presumably, mutual 
awareness among the participants that their roles as belligerents and neutrals might one 
day be reversed also amounted to a significant consideration. For a discussion of 
international law as the product of a network of mutualities and reciprocities, see M. 
McDougal and Associates, Studies in World Public Order (1960), Ch. II] and passim. 
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vicinity of the target coast, as opposed to the “long-distance” blockades 
of World Wars I and II, relying as they did upon expanded concepts of 
contraband control, war zones, and the use of open-ocean minefields. 74 


B. THE ROLE OF MiNES IN BLOCKADE 
1. Hague Convention VIII of 1907 


The aftermath of the extensive mine warfare which had taken place in 
the Russo-Japanese War, during which uncontrolled automatic contact 
mines imperiled high seas and coastal traffic of the belligerents and 
neutrals alike, was dramatically portrayed by the Chinese delegate to 
the Second Peace Conference at The Hague, in 1907: 


The Chinese Government is obliged even today to furnish coasting vessels with 
special instruments to catch and destroy floating mines, which obstruct not only the 
high seas but Chinese territorial waters. Notwithstanding all the precautions taken, a 
very considerable number of coasting vessels, fishing smacks, junks, and sampans, have 
been sunk by contact with these automatic submarine mines. And these vessels have 
been swallowed up and so completely lost to sight that details of these disasters have 
not reached the western world. It is estimated that from 500 to 600 of our subjects who 
followed their peaceful pursuits have thus met a cruel death on account of these agents 
of destruction. 75 


This situation, and general agreement among the participating states 
that measures were required to protect neutral shipping, resulted in the 





74 See Law of Naval Warfare, supra note 62, at sec. 632 n. 28; R. Tucker, The Law of 
War and Neutrality at Sea (U.S. Naval War College International Law Studies, 1955) 
285-86 (1957): 10 Whiteman, supra note 63, at 865-67, 871. From a strictly naval 
standpoint, “long-distance” blockade means the closing and patrolling of strategic areas of 
the high seas hundreds of miles from the enemy coast. McDougal & Feliciano, supra note 
61, at 492. For a careful discussion of import and export control, see id. at 497-519. The 
criteria of the customary international law of blockade were developed substantially, if not 
enunciated for the first time, during the Napoleonic Wars, by decisions of Sir William 
Scott (Lord Stowell) in the British High Court of Admiralty. See, e.g., The Frederick 
Molke, 1 C. Rob. 86, 165 Eng. Rep. 104 (Adm. 1798) (object of blockade is to prevent 
export as well as import, and to cut off all communication of commerce with the blockaded 
place); The Juffrow Maria Schroeder, 3 C. Rob. 147, 165 Eng. Rep. 417 (Adm. 1800) 
(requirement of effectiveness); The Henrick and Maria, 1 C. Rob. 146, 165 Eng. Rep. 129 
(Adm. 1798) (notification of blockade as an.act of high sovereignty); The Rolla, 6 C. Rob. 
364, 165 Eng. Rep. 963 (Adm. 1807) (notice and uniformity of application); The Betsy, 1 C. 
Rob. 92, 165 Eng. Rep. 109 (Adm. 1798) (grace period); and The Frau Ilsabe, 4 C. Rob. 63, 
165 Eng. Rep. 536 (Adm. 1801) (extent of blockade). See generally, J. Chitty, A Practical 
Treatise on the Law of Nations Relative to the Effect of War on the Commerce of 
Belligerents and Neutrals 128-47 (1812). 

751 J. Scott, The Hague Peace Conferences 576 (1909). See Powers, International Law 
and Open-Ocean Mining, XV JAG J. 55 (1961). 
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conclusion of Hague Convention VIII.76 Although primarily concerned 
with belligerent mining activity on the high seas,77 and regarded 
generally as an unsatisfactory statement of little value with respect to 
the provision of guidelines for the use of mine-warfare weapons, 7 
Hague Convention VIII remains the unchanged Conventional interna- 
tional law on the subject.” It is significant to note, in this connection, 
that the original British proposal, restricting the use of mines by 
belligerents to their own territorial waters or those of their enemies, was 
rejected, not because use in territorial waters was opposed, but because 
a wider theater of mining operations was favored.*° Thus, the Conven- 
tion prescribes restrictions with respect to the types of mines the use of 
which is permissible,®! but contains no restrictions as to where mines 
might be used except to forbid the laying of mines off the coast and 
ports of an enemy solely for the purpose of intercepting commercial 
shipping.8? The Convention does require belligerents to take “every 
possible precaution” for the protection of peaceful shipping when 
anchored automatic contact mines are used, to “do their utmost” to 
render the mines harmless within a limited time, and, “as soon as 
military exigencies permit,” to notify danger zones to shipowners and 
governments in the event the mines cease to be under surveillance. ** 





76 Convention Relative to the Laying of Automatic Submarine Contact Mines, Oct. 18, 
1907, 36 Stat. 2332 (1910), T. S. No. 541 (effective Jan. 26, 1910) (hereinafter cited as 
Hague Convention VIII). See Powers, supra note 75, at 56. Negotiations relative to 
conclusion of the Convention are discussed in I Scott, supra note 75, at 576-87, and A. 
Higgins, The Hague Peace Conferences 328-45 (1909). The representatives to the 
Conference were unable to agree upon a convention relative to blockade. The negotiations 
are summarized in I Scott, supra at 717-25. 

7 Hague Convention VIII essentially was the product of a compromise between the 
humanitarian position advocated by the British (probably motivated by British commercial 
interests as well), to remove mines from the high seas, and the utilitarian position, 
recognizing the military advantages inherent in the use of mines, which was advanced by 
Germany. See I Scott, supra note 75, at 580-81, 585-87, and Powers, supra note 75, at 56- 
Sz. 

78 See Powers, supra note 75, at 56. 

79 Id. at 55-56. 

80 See Higgins, supra note 76, at 329-31, 333-37, 340-44. 

81 Unanchored automatic contact mines are forbidden unless so constructed as to 
become harmless within one hour after the party who has laid them has lost control over 
them, and anchored automatic contact mines are forbidden unless so constructed as to 
become harmless immediately upon breaking loose of their moorings. Hague Convention 
VIII, Art. 1(1) and (2). 

82 Hague Convention VIII, Art. 2. Contrary to the language of the original British 
proposal, which would have forbidden the use of floating contact mines to establish or 
maintain a commercial blockade, the article does not specify blockade because of a 
conception that the Declaration of Paris of 1856 required the effectiveness of a blockade to 
be produced by vessels. See 1 Scott, supra note 75, at 582. 

83 Hague Convention, Art. 3. 


157 











SPRING 1977 e Traditional Principles of Blockade 


Provision is also made for each belligerent, upon the close of hostilities, 
to remove mines it previously has laid or to notify the former enemy of 
the location of mines laid off its coast, in order that the latter may 
remove the mines in its own waters. *4 


2. Later Developments 


The rejection of the British proposal restricting mine usage to 
territorial waters, in favor of an undefined area of wider impact, would 
indicate that the British position prescribed the minimum area in which 
mine usage was permissible according to then current customary 
international law. Such a doctrine, in fact, does appear to have been the 
generally accepted one of the period,® subject to the qualification that 
“the right to take action should not be dependent upon the mere power 
to lay mines in such waters, but rather upon the exercise of effective 
control therein when and after the mines are laid.” ®* And certainly this 
minimum conception was not restricted by belligerent conduct respect- 
ing the use of mines during either of the two World Wars. Instead, the 
contending participants utilized minefields extensively on the high seas, 
simultaneously as a blockade technique through the exclusion of neutral 
shipping from enemy ports, and, inter se, as a combat instrument of 
naval warfare.®? The provision of Hague Convention VIII, forbidding the 
use of mines solely to intercept commercial shipping, was observed 
substantially in the breach. ** 

The use of mines more recently, illustrated during the Korean War 
when the North Koreans utilized mines for purposes of coastal 
protection, ®® does not seem directly to have derogated from the validity 
of the minimum conception envisaged in the British proposal discussed 
above. Controversy has existed, rather, with respect to the question of 
the legality of mines as a means for maintaining a blockade, the 
contesting position pointing to the failure to satisfy the requirement of 
effectiveness with adequate naval forces.% According to one somewhat 
remarkable statement: 





*4Id., Art. 5. An authority of the time observed that it seemed “excessive” to require 
each belligerent to remove mines it had placed off an opponent’s coast. I Scott, supra note 
75, at S84. 

85“*That a belligerent may use anchored automatic contact mines within its own 
territorial waters, and is not obliged to rely in defense thereof upon controlled mines, 
seems to be generally acknowledged. 

That a belligerent may also not unlawfully anchor mines within the territorial waters of 
the enemy appears to be accepted doctrine.” C. Hyde, Maritime War 30 (1918). 

86 Id. 

87 McDougal & Feliciano, supra note 61, at 624-25. 

88 See id. at 624; Powers, supra note 75, at 57-58. 

8° McDougal & Feliciano, supra note 61, at 626. 

9° See Powers, supra note 75, at 71. 
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..- The maintaining of a blockade by means of stones or mines or coastal artillery 
cannot be accepted as it is not possible in this case to observe certain requirements of 
blockade, such as the duty to warn the approaching vessel, the master of which may not 
be presumed to know about the blockade. Moreover, the human element necessary in a 
lawful blockade . . . is lacking in a blockade maintained by means of stones and mines. 
Such obstacles may further be removed by others than those who have placed them, 
and the blockade will then lose its effectiveness. ... Stones, mines and coastal 


batteries may, however, be used to make a blockade maintained by warships more 
effective. 


Such a position effectively ignores the realities of modern naval warfare, 
in particular the virtual impossibility, other than in the most limited of 
situations, of imposing a close-in blockade enforced by a cordon of 
surface ships in an age of submarines, aircraft, and missiles. A 
profoundly more realistic approach is that of Professor Myres S. 
McDougal of Yale, and his associate, Mr. Florentino P. Feliciano, for 
whom “the lawfulness of any particular modality . . . in possible future 
contexts rationally depends upon appraisal of the relative destructive- 
ness of such modality as compared to any other available alternative 
modality, rather than upon conformity to practices technically obso- 
lete.”®2 Similarly, a variation of the same obsolete perspective would 
invalidate mines as a means of maintaining blockade because of the 
difference in sanction involved, destruction of the blockade violator, 
rather than its liability to seizure and condemnation.®* But, as indicated 
by Professor McDougal and Mr. Feliciano, it is difficult to comprehend 
in what respect destruction of a blockade runner by an exploding mine 
really would differ from its destruction by the guns of a surface cruiser 
were that means employed to preclude a runner’s escape from seizure.®* 
Of greater practical significance, it would seem, is the impact of military 
technology upon the concept of notice: whereas, in former times, notice 
served primarily as a condition precedent to the element of knowledge, 
necessary for the determination of guilt inherent in a judicial award of 
prize,®> notice in the context of a mining operation now serves as a very 
real warning essential for the physical protection of neutral shipping. In 
any event, an assessment of the legality of a blockade maintained by 
mines more pragmatically should focus, inter alia, upon the temporal 
and spatial extent of the actual mining operation.®* “Such an appraisal, 





*1 Castren, The Present Law of War and Neutrality (1954), quoted in 10 Whiteman, 
supra note 63, at 865 (emphasis in original). The quoted remarks with respect to notice, 
while demonstrating considerable disregard for the efficacy of modern communications, are 
illustrative of Continental practice, whereby the warming is conveyed to the individual ship, 
as opposed to the Anglo-American practice of notifying the various governments 
concerned. See I Scott, supra note 75, at 722-25. 

%2 McDougal & Feliciano, supra note 61, at 494. 

%8 See id. at 493-95, quoting from Tucker, supra note 74, at 289. 

9% See id. at 495. 

5 See, e.g., The Neptunus, 2 C. Rob. 110, 165 Eng. Rep. 256 (1799). 

%8 See Powers, supra note 75, at 71. 
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essentially an appraisal of reasonableness in detailed contexts, entails 
the careful relation of specific components of contexts to the relevant 
competing policies of military effectiveness and minimum destruction of 
values.”’97 


IV. IMPOSITION OF BLOCKADE UPON NORTH VIETNAM BY THE UNITED 
STATES THROUGH THE UsE oF MINEs: A PERMISSIBLE RESPONSE TO 
AGGRESSION 


A. PRELIMINARY INQUIRY: WHETHER THE UNITED STATES RESPONSE WAS A 
“BLOCKADE” 


On the day following President Nixon’s announcement of the mining 
operation, Professor Stephen M. Schwebel, of the School of Advanced 
International Studies at Johns Hopkins University, was quoted as saying 
that the measures were “‘in effect’’ a blockade, but that under 
international law a blockade required a formal declaration of war.%* In a 
similar vein, Daniel Z. Henkin, Assistant Secretary of Defense for 
Public Affairs, responding to questions, answered that, “A blockade 
involves the stopping and searching of ships; this was not indicated in 
the President’s words tonight.”9? Another position was taken by 
Secretary of Defense Melvin R. Laird who, asserting that blockade 
would require that ships be challenged beyond the territorial waters of 
North Vietnam, said, “This is a much different type of action than the 
international blockade ... that applies on the high seas beyond the 
territorial waters of a given country.” 1° 

It is submitted that the foregoing statements elevate technicalities 
over substance, and, in so doing, operate as a deterrent to rational 
analysis. Conceivably, the remarks of the Administration spokesmen 
were motivated by a desire to avoid certain connotations of belligerency 
associated with the concept of blockade, and so further to reduce the 
possibility of confrontation with the Soviet Union.!®! But such an 
approach tends to treat law as a static phenomenon, incapable of 
flexibility or development; and an effort to avoid analyzing the United 
States action in terms of blockade doctrine, because of purportedly 





% McDougal & Feliciano, supra note 61, at 494. 

98 N.Y. Times, May 9, 1972, p. 18, col. 4. 

99 Jd. at p. 18, col. 1. Admiral Elmo R. Zumwalt, Jr., Chief of Naval Operations at the 
time, also appears to have been convinced that some sort of ship activity was necessary to 
create a blockade, as opposed to the use of mines. See E. Zumwalt, On Watch 385-89 
(1976). 

100 Secretary of Defense Laird’s News Conference of May 10, supra note 38, at 764. 

101 The aspects stressed in the remarks of Mr. Henkin and Secretary Laird, i.e., the 
stopping and searching of ships, and challenging ships on the high seas, would indicate 
that minimization of confrontational aspects of the situation played an important role in 
their characterization. An analogous approach may have been present in the Soviet 
response. See note 57 and accompanying text, supra. 
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hostile baggage contingent thereto, overlooks the significant components 
of the doctrine, developed through mutual assessments of their best 
interests by belligerents and neutrals, which might be brought into play 
as useful tools for analyzing the action and persuading others of its 
legality. In other words, just as it may be possible to rely too heavily 
upon a word symbol such as “war” to examine the various legalities of 
an ongoing process of coercion, so too may it be harmful to eschew a 
particular word symbol, such as “blockade,” when the symbol and the 
doctrines associated therewith, if recognized and utilized as analytical 
aids, may assist in the examination of a specified aspect of the coercive 
process.!°2 Further, although blockade may be identifiable as a 
belligerent measure,!®* to require, as would Professor Schwebel, a 
formal declaration of war before blockade could exist, overlooks 
reality—that coercion can be initiated in varying degrees of intensity, 
and that the problem is not one of when war begins in order that certain 
legal conceptions may be activated, but whether the particular exercise 
of coercion is permissible. 


The alleged unitary question must be dissolved into a number of more specific inquiries 
of how, in differing specified configurations of interrelated and variable factors, certain 
decision-makers may be expected to respond to certain characteristic claims as to the 
lawfulness or unlawfulness of certain exercises or avoidances of coercion. !®4 


There are practical effects as well. If a particular exercise of coercion 
cannot be characterized as “blockade” because war has not formally 
been declared, then, presumably, the doctrinal constraints traditionally 
levied upon the participant who has initiated the coercion become 
inapplicable—hardly a situation conducive to the goal of minimizing the 





102 The difficulties posed by labels, word symbols, and semantics generally, are 
discussed in McDougal & Feliciano, supra note 61, at 97-117, 143-59. 

103 See 10 Whiteman, supra note 63, at 868-72. Blockade of the ports or coasts of a state 
by armed forces of another state qualifies as an act of aggression, regardless of a 
declaration of war, under the United Nations Draft Definition of Aggressien. Text of Draft 
Definition of Aggression, Art. 3, in U.N. Special Committee Approves Draft Definition of 
Aggression, 70 Dep’T STATE BULL. 498, 502 (May 6, 1974). 

104 McDougal & Feliciano, supra note 61, at 116. “Considering both the differences in 
the claims presented to the authoritative decision-makers and the differences in the 
policies and prescriptions which such decision-makers deenr relevant to the respective 
types of problems created by those claims, it would seem reasonably clear to an outside 
observer that there is no one, unique, and unitary ‘when’ question that can be fruitfully 
asked about the application of authority in processes of coercion.” Jd. Neither the Charter 
of the United Nations nor the Geneva Conventions (1949) require a formal declaration of 
war to activate their applicable provisions. See, e.g., U.N. Charter, Arts. 1(1) (“acts of 
aggression or other breaches of the peace”) and 39 (“threat to the peace, breach of the 
peace, or act of aggression”); Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, Art. 2, 6 U.S.T. 3316, T.1.A.S. No. 3364, 75 U.N.T.S. 135 (“. . . the 
present Convention shall apply to all cases of declared war or of any other armed conflict 
which may arise . . ., even if the state of war is not recognized. . . .”) (emphasis supplied). 
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unnecessary destruction of values.*°5 A similar defect exists in the 
arguments of the Administration spokesmen. In addition, it is submitted 
that their arguments simply do not comport with customary international 
law. There is no absolute requirement that ships be stopped and 
searched in the execution of a blockade, which primarily contemplates 
the uniform prohibition of ingress to or egress from the blockaded 
area. !°6 Mr. Henkin’s statement equates more with an assertion that the 
United States was not applying the law of contraband.!©? Neither must 
blockade be conducted on the high seas. Certainly the “long-distance” 
blockades of the two World Wars were carried out on the high seas, of 
practical necessity, but that necessity did not engrave upon the concept 
a requirement that it be so conducted in a future, far more limited 
situation, wherein an operation akin to “close-in” blockade would be 
much more appropriate and efficient.1°* In sum, the operation was 
undertaken “to prevent access to [North Vietnamese] ports and North 
Vietnamese naval operations from [those] ports.”!°® And the purpose of 
blockade is “to prevent vessels of all states from entering or leaving 
specified coastal areas which are under the sovereignty, under the 
occupation, or under the control of an enemy.” !!° The question is not 
whether the exercise was a blockade, but whether such an exercise, 
utilizing mines as the means for its maintenance, was a permissible 
application of coercion from the standpoint of international law. 


B. COMPATIBILITY OF THE UNITED STATES RESPONSE WITH PRINCIPLES OF 
CUSTOMARY INTERNATIONAL LAW 


1. Blockade 


Even the most cursory comparison of the United States mining of 
North Vietnamese internal and claimed territorial waters with the 
traditional legal requirements of blockade doctrine cannot fail to impress 
the observer with the scrupulous compliance paid by the United States 
to those requirements. In the first place, by virtue of its status as a 
belligerent in the Vietnam conflict, the United States was empowered to 





105 Minimizing the unnecessary destruction of human and material values is seen, from 
the perspective of regulating the process of coercion, as the underlying element of the two 
fundamental policies of military necessity and humanitarianism, applicable regardless of 
the existence vel non of a technical state of war. See McDougal & Feliciano, supra note 61, 
at 71-73. 

106 See Law of Naval Warfare, supra note 62, at sec. 632. 

107 See id. at sec. 631. 

108 No authority appears to require that blockade be implemented only on the high seas 
or, on the other hand, to forbid its enforcement through means employed in territorial and 
internal waters of the target state. 

108 Address by President Nixon, May 8, 1972, in President Nixon, Denying Hanoi the 
Means to Continue Aggression, 66 Dep’T STATE BULL. 747, 749 (May 29, 1972). 

110 Law of Naval Warfare, supra note 62, sec. 632(a). 
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employ blockade as a mode of coercion.'!1 The blockade was estap- 
lished pursuant to the authorization of the President of the United 
States, appropriate authority from the perspective of customary interna- 
tional law and the only legal authority in terms of United States 
practice.!12 Notice to all governments and shipping interests was 
assured by the President’s publicly broadcast announcement, by the 
letter from the United States representative to the President of the 
United Nations Security Council, and by the United States-South 
Vietnamese undertaking to warn all vessels approaching the mined 
area.'13 An interval of three days was allowed as a grace period during 
which all vessels in North Vietnamese waters might exit without 
danger.!!4 The blockade was strictly limited to North Vietnamese 
internal and claimed territorial waters, and so not only did not extend to 
preclude access to neutral ports or coasts, but did not interfere in any 
respect with neutral shipping on the high seas.45 Impartial application 
of the blockade to ships of all states was inherent in the very nature of 
the operation, because mines are passive instrumentalities incapable of 
discerning friend from foe.146 And, finally, the blockade was effective, 
operating to close the ports of North Vietnam and contributing to a 
reduction in the flow of war materials from North Vietnam to South 
Vietnam to approximately 10 percent of its prior level.1!7 That this 
effectiveness was maintained is demonstrated by the inclusion in the 
Paris Accords of a Protocol providing for removal and deactivation of 
the mines.!1® The entire operation was therefore conducted in a manner 
perfectly compatible with traditional requirements of blockade and was 
completely permissible when judged by those criteria. 


2. The Use of Mines 


Community practice during the two World Wars, and subsequently, 
supports an inference of the permissibility in customary international 
law of utilizing mines to enforce a blockade.'!® In fact, the United 





111 See The Henrick and Maria, supra note 74. See generally, 10 Whiteman, supra note 
63, at 868-72. 

112 See note 68 and accompanying text, supra. 

113 See notes 29-30, 37-38, and 69, and accompanying text, supra. 

114 Approximately 36 vessels, of Soviet, Chinese, Polish, East German, Cuban and 
Somali registry, were reported in Haiphong harbor when the mines were laid. Of these, 
approximately eight departed during the grace period. N.Y. Times, May 15, 1972, p. 16, 
col. 7. Conceivably, the others, recognizing their immunity as targets of United States 
bombing, remained in the harbor to serve as shield for factories located in the immediate 
vicinity. See N.Y. Times, October 29, 1972, p. 27, col. 5. 

115 See text at note 72, supra; Mallison & Mallison, supra note 62, at 50-51. 

116 See text at notes 70 and 71, supra; Powers, supra note 75, at 55. 

117 N.Y. Times, May 23, 1972, p. 1, col. 3; August 2, 1972, p. 8, col. 1. 

118 Protocol on Mine Clearing in North Viet-Nam, supra note 53. 
119 See text at notes 87-89, supra. 
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States mining operation fell well within the scope of prevailing 
community practice, and corresponded instead to the position of 
minimum utilization advocated by Great Britain at the Hague Confer- 
ence of 1907.!2° By confining the measures taken to the internal and 
claimed territorial waters of North Vietnam, no threat was posed to 
neutral shipping at any other than this tightly limited location.!2! In 
addition, use of this technologically appropriate modality, by eliminating 
the requirement for enforcement by a cordon of surface vessels, is 
consistent at once with the principle of military necessity and the 
conservation of human and material resources. !2? Although commercial 
shipping may have been affected incidentally, the primary purpose of 
the exercise was to deprive North Vietnam of the weapons and supplies 
necessary to continue its offensive. 12% Accordingly, and unlike the open- 
ocean mining operations of the two World Wars, the United States 
action was consistent with Hague Convention VIII, Article 2, which 
prohibits only those mining operations directed solely at commercial 
shipping. !24 Compliance with other applicable provisions, and the spirit, 
of the Convention also is evident. The mines utilized were of such a 
character as to deactivate automatically within a period of time.’*> As 
mentioned earlier, ample warning of the danger zone was given. !2® And, 
upon the conclusion of hostilities, the United States exceeded the 
requirements of the Convention by agreeing itself to participate in 
removal of the mines.!27 If the far more comprehensive operations 
conducted during the World Wars can be considered permissible by 
community standards, surely the carefully limited measures presently 
under discussion, which also conformed to applicable Conventional law, 
hardly can be deemed possessed of lesser legality. 





120 See text at notes 80, 85 and 86, supra. 

121 North Vietnam’s claimed territorial waters extended to twelve miles from her coast. 
See Mallison & Mallison, supra note 62, at 51. 

122 The concept of military necessity, comprehending the general principle of economy in 
the utilization of force, ‘“‘may be said to authorize such destruction, and only such 
destruction, as is necessary, relevant, and proportionate to the prompt realization of 
legitimate belligerent objectives.” McDougal & Feliciano, supra note 61, at 72. Obviously, 
the measures taken by the United States not only did not involve any immediate 
destruction, but served to minimize both the threat and the scope of any destruction which 
might occur as a result of the operation. 

123 Address by President Nixon, supra note 109, at 749. 

124 See text at note 82, supra. 

125 When resumption of bombing and mining of North Vietnam north of the 20th parallel 
was announced, in December 1972, the renewed mining operation was reported as 
necessary because the mines already present had been set to deactivate the preceding 
week. N.Y. Times, December 19, 1972, p. 1, col. 8, continued at p. 14, col. 1. 

126 See text at note 113, supra. 

127 See Protocol on Mine Clearing in North Vietnam, 68 Dep’T STATE BULL. 187 (Feb. 
12, 1973). 
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C. PERMISSIBILITY OF THE UNITED STATES RESPONSE WHEN JUDGED BY 
CRITERIA OF SELF-DEFENSE 


1. Validity of the Invocation of Collective Self-Defense Under Article 51 
of the Charter of the United Nations 


In his address of May 8, 1972, President Nixon announced that the 
sole purpose of the measures taken by the United States was to protect 
the lives of the 60,000 United States troops remaining in South Vietnam, 
and to prevent the imposition of a Communist government upon the 
South Vietnamese. !2® Similarly, the letter of Representative Bush to the 
President of the Security Council referenced the massive invasion from 
North Vietnam as having created “unprecedented dangers” to South 
Vietnamese forces, to South Vietnam itself, and to United States forces 
remaining there.!2° The letter expressly termed the mining operation a 
measure of collective self-defense, being reported in accordance with 
Article 51 of the United Nations Charter.!*° A question preceding that 
of the validity of the underlying claim of self-defense itself thus concerns 
the claim of the United States to invoke self-defense as a collective 
measure with South Vietnam.!*! To examine fully this latter claim 
would be to expand the instant study to one of the legality of United 
States participation in the Vietnam conflict generally.!°2 Nevertheless, 
an argument addressing the question may be summarized briefly as 
follows: 

First, South Vietnam itself was not precluded by the language of 
Article 51 from asserting a claim of self-defense, although it was not a 





128 Address by President Nixon, supra note 109, at 749. 

129 Letter from George Bush to the President of the Security Council, May 8, 1972, in 
U.N. Notified of New Measures Against North Viet-Nam, 66 Dep’T STATE BULL. 750-51 
(May 29, 1972). 

130 Jd. at 750. Article 51 of the United Nations Charter provides, in full: “Nothing in the 
present Charter shall impair the inherent right of individual or collective self-defense if an 
armed attack occurs against a Member of the United Nations, until the Security Council 
has taken the measures necessary to maintain international peace and security. Measures 
taken by Members in the exercise of this right of self-defense shall be immediately 
reported to the Security Council and shall not in any way affect the authority and 
responsibility of the Security Council under the present Charter to take at any time such 
action as it deems necessary in order to maintain or restore international peace and 
security.” 

131 The claim of collective self-defense was one invoked frequently by the United States 
during the Vietnam conflict. See Wright, Legal Aspects of the Viet-Nam Situation, 60 AM. 
J. INT'L L. 750-51 (1966). 

132 The legality of the Vietnam conflict is treated generally from varying viewpoints in 
American Society of International Law, The Vietnam War and International Law (R. Falk 
ed. 1968). A comprehensiye analysis of the entire armed conflict in Indo-China is contained 
in J. N. Moore, Law and the Indo-China War (1972). 
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member of the United Nations. It possessed an inherent right of self- 
defense under international law independent of the Charter, and the 
drafters of Article 51 did not intend to restrict that traditional right. 15% 

Second, Article 51, which operates only to preserve the inherent right 
of self-defense, and not to restrict it, does not prevent a member-state 
from participating in collective self-defense with a non-member. !** 

Third, to deny the United States-South Vietnamese claim to exercise 
collective self-defense would be to ignore modern realities of interna- 
tional interdependence and assessment of self-defense needs in terms of 
a larger entity.1*5 “[E]xaggerated concepts of national independence at 
the expense of combined or collective self-defense simply may increase 
the vulnerability of each nation-state which stands alone and refuses to 
recognize its common security and collective self-defense needs in terms 
of a wider unit or ‘self.’ ’’ 16 

Finally, self-defense, whether individual or collective, constitutes 
permissible responsive coercion and, inasmuch as a state cannot 
reasonably be expected simply to submit to the thrusts of an impermissi- 
ble exercise of coercion against itself, if it chooses to respond 
collectively, that choice is compatible with world order.!%7 The initial 
characterization as self-defense of an exercise of force, by the individual 
or the collective, is unavoidable given the present status of world order, 
but that characterization and the actions taken pursuant to it are subject 
to subsequent appraisal as to their legality on the part of the world 
community. '*8 In summary, therefore, it is submitted that the United 
States and South Vietnam properly could engage in collective self- 
defense activities. Whether the particular exercise of force here under 





13 See R. Hull and J. Novogrod, Law and Vietnam 110-11 (1968) (hereinafter cited as 
Hull and Novogrod). The purpose of Article 51 was not to restrict the inherent right of self- 
defense, but to accommodate regional security organizations, particularly the Inter- 
American system. M. McDougal and F. Feliciano, Law and Minimum World 
Public Order: The Legal Regulation of International Coercion 235 (1961). A more 
comprehensive refutation of the contrary position, which would restrict the right of self- 
defi to bers of the United Nations, is contained in Hull & Novogrod, supra at 110- 
13. 

134 Hull & Novogrod, supra note 133, at 130-32; Moore, The Lawfulness of Military 
Assistance to the Republic of Viet-Nam, 61 Am. J. IntT’L L. 1, 13-18 (1967). The contrary 
argument also conveniently overlooks the Korean precedent. See Moore, supra at 15. 

135 See Mallison, Limited Naval Blockade or Quarantine-Interdiction: National and 
Collective Defense Claims Valid under International Law, 31 Geo. WaAsH. L. Rev. 335, 
365-66 (1962). 

136 Id. at 366. “[T]Jhe facts of contemporary international life being what they are, 
defense must be collective if it is not to be an exercise in individual suicide.” McDougal & 
Feliciano, supra note 133, at 246. 

137 See Hull & Novogrod, supra note 133, at 132, and note 61, supra. 

138 McDougal & Feliciano, supra note 133, at 218-20; Hull & Novogrod, supra note 133, 
at 153-54. 





166 


JAG Journal @ XxIx 


discussion was correctly so characterized, and thus a permissible 


exercise of responsive coercion, is the remaining question to be 
examined. 159 


2. Validity of the Underlying Claim of Self-Defense 


The subsequent conclusion that a state’s exercise of coercion was 
permissible under international law must rest upon the determination of 
its reasonableness in its particular context.14° The fundamental criteria 
against which that determination must be measured, when the exercise 
of coercion is characterized as self-defense, are those of necessity and 
proportionality. 14! Necessity traditionally has been expressed abstractly, 
occasionally in an excessively restrictive way, probably as a community 
hedge against use of the term as a cover for impermissible coercion. !42 
Proportionality often is expressed in a similarly abstract and rigid 
fashion in terms of the relationship between initiating and responding 
coercion.'** Professor McDougal and Mr. Feliciano have provided, 
however, a conceptual framework for the multi-factored analysis of self- 
defense claims, capable of elaborating the concepts of necessity and 
proportionality as applied to a particular empirical context and permit- 
ting characterization according to the more general criterion of reasona- 
bleness. !44 Elements of that conceptual framework will be adopted for 
purposes of the analysis to follow. 


(a) Characteristics of the Participants 


As noted earlier, the North Vietnamese claimed that the movement of 
their tanks, artillery, and troops across the DMZ did not constitute an 
invasion because North and South Vietnam amounted to two zones of a 
single, unified Vietnam territory, the DMZ was not an international 
boundary, and therefore the North Vietnamese were authorized to 
defend Vietnam against the United States aggressor.'“5 Although this 
assertion of the North Vietnamese might casually be characterized as 
self-serving, similar assertions, to the effect that the Vietnamese conflict 
was civil in nature, were made previously in the United States. !46 The 
de facto existence of North and South Vietnam as separate international 





139 The criteria employed to assess the validity under international law of claims of 
collective self-defense are no different from those utilized with respect to the claims of 
individual states. Mallison, supra note 135, at 379. 

140 See Hull & Novogrod, supra note 133, at 154. 

141 Jd. at 154; McDougal & Feliciano, supra note 133, at 217; Mallison, supra note 135, 
at 355. 

142 McDougal & Feliciano, supra note 133, at 217; Mallison, supra note 135, at 355. 

143 McDougal & Feliciano, supra note 133, at 217-18; Mallison, supra note 135, at 355. 

144 McDougal & Feliciano, supra note 133, at 220-30, 241-44. 

145 N.Y. Times, May 2; 4972, p. 20, col. 6. 

148 See, e.g., Wright, supra note 131, at 756 and passim. 
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entities is demonstrated persuasively elsewhere. !47 What is important to 
stress here is that validity of the invocation of self-defense by South 
Vietnam and the United States in the instant situation is not contingent 
upon recognition of South Vietnam’s technical status as a state. As 
pointed out by Professor McDougal and Mr. Feliciano, the practice of 
the United Nations in the cases of Palestine and Korea teaches that: 

. conflicts involving a newly organized territorial body politic, or conflicts between 
two distinct territorial units which the community expects to be relatively permanent, 
are, for purposes of policy about coercion, to be treated as conflicts between established 
states. Thus, the applicability of basic community policy about minimum public order in 
the world arena and competence to defend against unlawful violence are not dependent 
upon formal recognition of the technical statehood of the claimant-group by the opposing 
participant. . . . [A] contrary view would permit the thrust of fundamental policy to be 
avoided by the simple device of refusing to perform a ceremonial ritual. It is not the 
ceremony of recognition by others that constitutes a group an effective, self-directed, 
territorially organized community, but the facts of the world power process. 14 


Accordingly, given the factual existence of the two Vietnams as distinct 
political and territorial entities, it is relevant to observe the affinity of 
‘North Vietnam and its external identifications with the expansionist 
Communist ideology espoused by its major allies, the Soviet Union and 
the People’s Republic of China, and the totalitarian character of the 
North Vietnamese internal power structure. The observation is impor- 
tant not merely as a contrast to the association of South Vietnam with 
the non-expansionist and non-totalitarian ideology of the United States, 
but as an indicium of the North Vietnamese proclivity to engage in the 
unlawful exercise of coercion. 149 


(b) Objectives 
(i) Extension or Conservation 


The major offensive launched by North Vietnam against South 
Vietnam, on March 30, 1972, had as its purpose the expansion of North 
Vietnamese power and control at the expense of South Vietnamese 
political independence and territorial integrity. Phrased alternatively, the 
offensive constituted an attempted destructive reconstruction of existing 





147 See Hull & Novogrod, supra note 133, at 53-72; Moore, supra note 134, at 2-7. 

148 McDougal & Feliciano, supra note 133, at 221-22. 

149 Professor McDougal and Mr. Feliciano have remarked upon the correlation between 
states explicitly found by international organizations or tribunals to have engaged in 
impermissible exercises of coercion and the totalitarian character of the internal structures 
of those states. See McDougal & Feliciano, supra note 133, at 173-74. 
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value allocation patterns by extending North Vietnamese power to the 
very elimination of South Vietnam as a political and territorial entity. 
The responding coercion of the United States thus amounted to value 
conservation in a very basic sense, because its purpose, beyond the 
physical protection of United States troops, was to assure the continued 
existence of South Vietnam by preventing the forceful imposition of 
North Vietnamese values upon it.15! Further, the United States 
response was not itself expansionist in character; there was no attempt 
to extend United States or South Vietnamese values at the expense of 
North Vietnam, but simply to cause the North Vietnamese to terminate 
their aggressive behavior. 152 


(ii) Consequentiality 


Professor McDougal and Mr. Feliciano have observed that the more 
consequential or comprehensive are a particular set of objectives, the 
greater the intensity of the coercion required to attain them, and that 
the comprehensiveness of the objectives and the intensity of the 
initiating coercion facilitate a rational determination of impermissibil- 
ity.153 Similarly, these elements bear upon the rational expectations of 
the target state that it must react with violence. 154 Thus, the observer is 
impressed immediately by the comprehensive character of North 
Vietnamese objectives: in brief, the destruction of the political inde- 
pendence of South Vietnam was sought through utilization of a highly 
intense degree of armed violence. On the other hand, the values sought 
to be conserved by the United States and South Vietnam were of the 
most consequential kind; the survival of South Vietnam and its 





150 The final outcome of the Vietnam conflict renders these statements all too obvious. 
But even at the state of the conflict under discussion, North Vietnamese and Vietcong 
representatives did not hesitate to allude to the result they desired. See, e.g., N.Y. Times, 
January 1, 1972, p. 1, col. 2; January 27, 1972, p. 15, col. 2; September 17, 1972, p. 1, col. 
1. And the North Vietnamese capture of Quangtri Province in May, 1972, should have 
removed all doubt. See N.Y. Times, May 2, 1972, p. 1, col. 8. 

151 See Address by President Nixon, supra note 109, at 749 and passim. 

152 Jd. Viewed from the perspective of the sanctioning process, the United States 
measures may be characterized as seeking the restoration of the disrupted public order in 
Vietnam, that is, “the application of responding coercion for the purpose of compelling the 
violator to reduce the intensity and scope of the coercion unlawfully initiated to more 
tolerable ‘ordinary’ levels, and thus to terminate and withdraw his challenge to basic 
order,” or, “the raising of the cost factor by such an exponent as clearly to demonstrate 
the unprofitableness of continuing the unlawful coercion.” McDougal & Feliciano, supra 
note 133, at 293. In addition, the particular modality of responsive coercion selected by the 
United States may have been chosen with a view to the Soviet Union as a potential 
sanctioner in the event the choice was deemed excessive. See McDougal & Feliciano, 
supra at 296-97; notes 42, 57, and 61, and text at notes 60-61, and 101, supra. 

153 McDougal & Feliciano, supra note 133, at 180-81. 
154 Td. at 180. 
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perpetuation as a political entity in the world community, the most 
significant values which might be asserted in any self-defense claim. !™ 


(iii) Inclusiveness or Exclusiveness 


Possibly the most exclusive objective of coercion which may be 
conceived is the conquest and annexation of a target state.15* Yet this is 
nothing but a fair characterization of North Vietnam’s intent, “not a 
wider sharing of basic human values but the extension of its own values 
through the destruction and complete exclusion of those held by South 
Vietnam.” 157 By contrast, the objectives of the United States clearly 
were inclusive, not merely in the sense that it was acting not on its own 
behalf alone but in concert with South Vietnam, but that the values 
sought to be conserved were those admitting of widespread participation 
in a pluralistic world order of independent states. 15° 


(c) Modality of Response 


The method of coercion employed by the participant claiming self- 
defense is useful as an indicator of the intensity of the responding force 
and its proportionality as compared to the intensity of the initiating 
coercion. 5° The blockade of North Vietnamese ports, accomplished by 
the use of mines, constituted a response limited in area, time, and 
destructive potential, utilizing a minimum amount of effective military 
power as a response to the massive onslaught of men and armaments 
employed by North Vietnam in the initiation and perpetuation of its 
offensive. 16° 


(d) Conditions and the Expectation of Necessity 


Among the conditions, several of which have been elaborated upon 
above, which are relevant to appraise the validity of a claim of self- 
defense, are the comparative size and power of the participants, the 
nature and consequentiality of their objectives, the character of their 





185 See Mallison, supra note 135, at 358. One measure of the consequentiality involved is 
the locus of attack, specifically if the locus is the territorial base of the target state. See 
McDougal & Feliciano, supra note 133, at 228. In the situation here discussed, South 
Vietnam was the principal arena of fighting. This aspect is referenced in Moore, supra note 
134, at 21. 

156 McDougal & Feliciano, supra note 133, at 182. 

157 Hull & Novogrod, supra note 133, at 157. 

158 See id. at 163. 

158 McDougal & Feliciano, supra note 133, at 229. 

160 Compare the selective and limited quarantine-interdiction of Soviet offensive weapons 
undertaken by the United States during that series of events which have become known as 
the Cuban Missile Crisis. See Mallison, supra note 135, at 358-59 and passim. 
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internal power structures and of the world public order systems they 
seek, and the scope and intensity of the coercion utilized by each.'® All 
these conditions, and others, provide the relevant context for appraisal 
of the most important condition, the degree of necessity, as perceived 
by the participant claiming self-defense and cited as legal justification 
for the claim to employ responding coercion. '®? In the instant context, 
the condition most relevant to the validity of the United States and 
South Vietnamese perception of necessity was the major North Vietnam- 
ese offensive, which within two months had succeeded in achieving 
control of the northernmost province of South Vietnam. It is submitted 
that this offensive effectively constituted an “armed attack’”’ within the 
undisputed meaning of Article 51 of the United Nations Charter, thereby 
activating South Vietnam’s inherent right of self-defense without 
more. 16% [t is true that, from the standpoint of comparative size and 
power, the United States far outweighed North Vietnam. But it must be 
recalled that when the North Vietnamese offensive began, the United 
States presence in South Vietnam had been reduced sharply and would 
continue to decrease thereafter. Also relevant is the limited character of 
the United States objective in Vietnam, specifically, the preservation of 
South Vietnamese political independence and territorial integrity. 
Against these factors must be placed the relentless, expansionist 
character of North Vietnam, with its continued ideological and ever- 
increasing logistical support from the Soviet Union. Under such 
circumstances, ample justification existed for the reasonable expectation 
that, were countering coercion not interposed, the inevitable outcome 
would be the extinction at the hands of the North Vietnamese of South 
Vietnam as a political and territorial entity in the world community. *™ 





161 See McDougal & Feliciano, supra note 133, at 230. 

162 [d.; Mallison, supra note 135, at 360. 

163 The argument that the “armed attack” language of Article 51 negates preventive or 
preemptive self-defense is enunciated in Wright, supra note 131, at 764-65. The argument 
is refuted persuasively, on the basis of a contextual interpretation of the United Nations 
Charter in light of the purposes it was intended to serve, in McDougal & Feliciano, supra 
note 133, at 232-41. 

164 To the extent that resolutions of the United Nations General Assembly may be 
conceived at least as statements of customary international law, binding on all states 
including non-members, it also is significant to observe that the North Vietnamese 
offensive blatantly violated one of the principles of international law relating to friendly 
relations and cooperation among states proclaimed by the United Nations General 
Assembly in October 1970, to wit: “Every state . . . has the duty to refrain from the threat 
or use of force to violate international lines of demarcation, such as armistice lines, 
established by or pursuant to an international agreement to which it is a party or which it 
is otherwise bound to respect.” Declaration on Principles of International Law Concerning 
Friendly Relations and Co-Operation among States in Accordance with the Charter of the 
United Nations, U.N. Gen:.Ass., 25th Sess., Plenary 1883, U.N. Doc. No. A/RES/2625 
(XXV) (1970,) in 65 AM. J. INT'L L. 243, 246 (1971). 
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(e) Proportionality of Responding Coercion 


The specific modality of United States response here discussed was 
mentioned above as an indicium of proportionality.1® Because the 
concept of proportionality contemplates only that intensity of responding 
coercion justified by the degree of necessity which engendered the need 
for response in the first place, “[cJoercion that is grossly in excess of 
what, in a particular context, may be reasonably required for conserva- 
tion of values against a particular attack, or that is obviously irrelevant 
or unrelated to this purpose, itself constitutes an unlawful initiation of 
coercive or violent change.” 4®* Measured by these criteria, the initiation 
by the United States of a blockade of North Vietnamese ports, 
maintained by mines, not only does not approach the outer bounds of 
permissible and proportionate responsive coercion, but easily falls within 
the most stringent requirements of the concept when compared to the 
intensity of coercion initiated by North Vietnam. Election of a lesser 
degree of coercion, or no response at all, likely would have amounted to 
concession of the field and abandonment of South Vietnam. In addition, 
in implementing the chosen modality of response, the United States 
scrupulously adhered to the restraints imposed by customary interna- 
tional law and, where applicable, Conventional law, with respect to 
blockade and the use of mines, occasionally imposing upon itself even 
greater obligations.1®7 Finally, when the limited objectives sought 
appeared to have been attained, the United States terminated its use of 
force. A conclusion of legality, based upon United States compliance 
with traditional legal restraints and contemporary community standards, 
particularly in the selection of a measured and reasoned response to an 
attack characterized by coercion of greater intensity, logically and 
inevitably follows. ; 


V. CONCLUDING OBSERVATIONS 


This article has concentrated upon one specific aspect of United 
States conduct during a particular stage of the Vietnam conflict. The 
legality or propriety of the United States entry and continued participa- 
tion in the conflict during all the’ stages of its involvement has not been 
addressed. Nor have certain contextual aspects of the mining operation 
itself been examined. Thus, such elements as student demonstrations, 
the 1972 Presidential election, and the inaction of the United Nations 





165 See text at notes 159 and 160, supra. 
166 McDougal & Feliciano, supra note 133, at 243. 
167 An illustration is the United States undertaking to remove the mines from North 


Vietnamese waters. See Protocol on Mine Clearing in North Vietnam, supra note 
127. 
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with respect to the conflict, which may have influenced decision-making 
to greater or lesser degrees, for better or worse, have been alluded to 
only indirectly or have gone without mention altogether. To the extent 
that the article demonstrates the continued validity of certain traditional 
legal rules and restraints of naval warfare, as well as their adaptability 
to technological advances and a modern, limited-war situation, it is 
submitted that the exclusions may be justified on the ground of their 
propensity to detract from the primary focus. It may not be inappro- 
priate, however, to recall that the blockade of North Vietnamese internal 
and claimed territorial waters through the use of mines was not the only 
coercive instrument employed by the United States during the same 
time frame, and that the other significant instrument utilized was the 
massive aerial bombardment of North Vietnam. This is not the time to 
enter the factual controversy as to whether the bombardment was 
limited to identifiable military targets or was directed, to a greater or 
lesser extent, at the civilian population of North Vietnam. By the same 
token, it is significant that bombing subsequent to the North Vietnamese 
offensive of March 30, 1972, seemed to have little deterrent effect before 
the addition to the mixture of the limited measures, so significantly less 
destructive of human and material values, which have just been 
examined. A profitable project for future inquiry may therefore be to 
compare, from the perspective of the principle of economy of force, the 
relative merits and military effectiveness of the limited measures of 
naval warfare undertaken in 1972, restrained as they were by customary 
international law, with the far less limited exercise of aerial bombard- 
ment implemented during the same period. 











Procedural Requirements for Searches of Civilians by 
Military Officials on Overseas Installations 


Lieutenant Christopher H. Mills, JAGC, USNR* 


What authority does a commanding officer possess to 
approve searches of civilians employed by, serving with, or 
accompanying Armed Forces on military installations abroad 
where magistrates and judges are not available to act? How 
must such authority, if any, be exercised? The author 
examines United States v. Rogers and its predecessors, 
concludes that definitive guidance is still required, and 
suggests an appropriate framework for judicial review of 
military procedures for authorization of searches of civilians 
on military bases overseas. 


THE STATUS OF American civilians on U.S. military installa- 
tions outside the U.S. and its territories can create myriad legal 
problems, particularly when such personnel are suspected of criminal 
misconduct. In the area of criminal procedure, one of the most vexing of 
these problems is the permissible scope of military authority to search 
civilians aboard overseas military bases, and the method by which such 
authority may be exercised. The fourth amendment rights of servicemen 
are protected by requiring that, with few exceptions, a commanding 
officer approve any search.! Civilians are normally protected by 
requirements that magistrates or judges act as “neutral and detached” 





*Lieutenant Mills completed this article while serving in the Military Justice Division 
of the Office of the Judge Advocate General of the Navy. He recently completed his 
tour of active duty and has returned to private practice. He received the B.A. degree 
from Washington and Lee University in 1969, the J.D. degree from Yale University in 
1972 and an LL.M from Georgetown University in 1975. 


1 Paragraph 152, Manual for Courts-Martial, 1969 (Rev.) [hereinafter MCM], entrusts to 
commanding officers the aathority to authorize searches upon probable cause. Their 
authority extends, however, only to persons subject to the Uniform Code of Military 
Justice, property subject to their control, or Government property. Paragraph 152, MCM, 
1969 (Rev.), is a complete revision of the corresponding paragraph of MCM, 1951. It was 
required because of “the many changes effected in [search and seizure] by the Supreme 
Court and the Court of Military Appeals.” Analysis of Contents, Manual for Courts-Martial 
1969, Revised edition, DA Pam 27-2 at p. 27-39. It now includes much more detailed 
guidance than did the 1951 version on the showing which law enforcement officers must 
make to a commanding officer to establish probable cause. 
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officials authorizing searches.2 On American military installations 
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abroad, however, American civilians are in a no-man’s land. United t 
States magistrates lack power to pass upon searches at such bases,® t 
and the issue whether civilians may be subjected to military searches k 
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2 Justice Jackson’s language in Johnson v. United States, 333 U.S. 10 (1948), is the ( 
classic exposition of the need for a neutral judgment: “The point of the Fourth 7 
Amendment, which often is not grasped by zealous officers, is not that it denies law 2 
enforcement the support of the usual inferences which reasonable men draw from S 
evidence. Its protection consists in requiring that those inferences be drawn by a neutral 1 
and detached magistrate instead of being judged by the officer engaged in the often S 
competitive enterprise of ferreting out crime. .. . When the right of privacy must yield to S 
the right of search is, as a rule, to be decided by a judicial officer, not by a policeman or t! 
Government enforcement agent.” Jd. at 13-14. Cf. United States v. Lefkowitz, 285 U.S. a 
452, 464 (1932): Giordenello v. United States, 357 U.S. 480, 486 (1958); Wong Sun v. r 
United States, 271 U.S. 471, 481-2 (1963); Katz v. United States, 389 U.S. 347, 356-357 2 
(1967). The Supreme Court most recently reaffirmed the rule in Coolidge v. New ‘i 
Hampshire, 403 U.S. 443 (1971), holding that a state attorney general, who had assumed é 
charge of the criminal investigation, and was later the chief prosecutor at the trial, was not p 
capable of issuing a valid search warrant because he was not sufficiently neutral or ‘ 
detached. fj 
3 A warrant to search and seize property may be issued by a United States magistrate U 
for the judicial district in which the property sought is located. FEp. R. Crim. P. 41(a). As d 
the overseas bases are outside the United States and its territories, they are not included a 
within any district. Hence, no United States magistrate would appear empowered to issue a 
warrant for property located in such places. But cf. Berlin Democratic Club v. Rumsfeld, 1 
410 F.Supp. 144 (D. D.C., 1976), in which the court held that the Army must obtain a . 
federal warrant prior to conducting electronic surveillance of U.S. citizens overseas. The C 
court noted the provisions of Fep. R. Crim. P. 41(a), but stated that the rule does not C 
“limit or restrict the dictates of the Constitution,” and that “[{T]he court’s authority over P 
federal officials is sufficient” to require the Army to comply with the fourth amendment’s - 


warrant provisions “for a wiretap overseas.” 410 F.Supp. at 160. See note 26, infra, and 
accompanying text. 
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abroad has never been completely settled.4 United States v. Rogers® is 
the most recent attempt by a federal court to clarify the issue. Although 
the result in Rogers is reasonable and appropriate, the court failed, as 
had courts in several previous opinions, to establish an analytical 
framework for guidance in future cases. This article will consider Rogers 
and its predecessors and suggest an appropriate framework for judicial 
review of military procedures for authorization of searches of civilians on 
military bases overseas. 

On July 2, 1974, agents of the Naval Investigative Service approached 
Claude Rogers, a civilian employed at the Power and Desalination Plant 
at the Naval Base, Guantanamo Bay, Cuba, because they had received 
information that he was trafficking in cocaine on the base. Following a 





4 Searches of American civilians by foreign officials pose different questions. Since the 
fourth amendment and the exclusionary rule were to prohibit only unlawful acts by 
American officials, evidence seized by foreign authorities pursuant to their search of an 
American civilian has traditionally been equated to evidence produced by searches by 
private citizens. Brulay v. United States, 383 F.2d 345 (9th Cir. 1967); Robson v. United 
States, 279 F.Supp. 631 (E.D. Pa., 1968). United States v. DeLeo, 5 USCMA 148, 17 CMR 
148 (1954); United States v. Chaisson, 37 CMR 904 (AFBR 1967), pet. denied, 37 CMR 470 
(1967). Cf. Lustig v. United States, 338 U.S. 74 (1949): United States v. Callaway, 446 F.2d 
753 (3d Cir. 1971). Even if foreign officials fail to comply with their own country’s law of 
search and seizure, evidence obtained by them may be admissible in a United States court. 
Stonehill v. United States, 405 F.2d 738 (9th Cir. 1968), cert. denied, 395 U.S. 960 (1969). 
The United States Court of Military Appeals rejected this standard interpretation in United 
States v. Jordan, 24 USCMA 156, 51 CMR 375 (1976). The court explicitly overruled United 
States v. DeLeo, supra, and rejected the “joint venture” standard it created for determining 
the permissible degree of American involvement in foreign searches violative of the fourth 
amendment. The Jordan opinion stated that a foreign search would be treated as an 
American one subject to the fourth amendment: “‘whenever American officials are present 
at the scene of a foreign search or, even though not present, provide any information or 
assistance, directive, or request, which sets in motion, aids, or otherwise furthers the 
objectives of a foreign search. . . . 24 USCMA at 159.” The court also held that evidence 
procured by a search which qualified as wholly foreign under this test would be admissible 
only upon a showing by the prosecution that the search complied with local law, and a 
finding by the military judge that the search did not “shock the conscience of the court.”” 24 
USCMA at 159. As Jordan is controlling only in the military-justice system, it does not 
directly affect civilians who are not subject to trial by court-martial in time of peace. See 
note 24, infra. Jordan has not yet been followed or noted in reported decisions of the Courts 
of Appeals. See United States v. Marzano, F.2d , 19 Cr.L. 2221 (7th Cir. , May 18, 
1976). Military searches of servicemen on an overseas base must likewise comply with the 
same standards of reasonableness applicable within the United States. See United States v. 
Clifford, 19 USCMA 391, 41 CMR 381 (1970); United States v. Higgins, 6 USCMA 308, 20 
CMR 24 (1955). See generally, Alley, The Overseas Commander’s Power to Regulate the 
Private Life, 35 Mit. L. Rev. 57 (1967). It is a standard of reasonableness for on-base 
military searches of civilians which previous decisions have not provided. 


5 388 F.Supp. 298 (E.D. Va., 1975). 
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cursory examination of items from his pockets, they asked Rogers to 
consent to a search of his apartment, his car, and other personal effects. 
He signed a consent-to-search form and the agents began examining his 
personal effects. He revoked the consent when the agents commented 
on the possible significance of a note in his pocket.* He then requested 
counsel. The search ceased, and Rogers was allowed to see a military 
lawyer. The agents later appeared before the acting commanding officer 
of the naval base to request that he authorize a search of the places 
which had been covered by Rogers’ earlier consent. 


Prior to the meeting, the agents completed a written but unsworn 
form setting forth the facts that they believed furnished probable cause 
for the search and presented it to the commanding officer, but 
supplemented it with unsworn background material amplifying and 
explaining the written information. The commander authorized the 
search, believing that there was a “reasonable suspicion” of finding 
fruits of a crime. On July 3, he authorized another search when the 
agents returned to report they had inadvertently neglected to seize 
certain items observed in Rogers’ apartment during the first search. 


Rogers was detained on the base pending an investigation and his 
removal to the United States. Following his indictment by federal grand 
jury” on charges of possession with intent to distribute, and distribution 
of, cocaine, he was arraigned and tried in U.S. District Court in 
Norfolk, Virginia.* Before trial, he moved to suppress the fruits of the 
two searches. 


The procedure followed to obtain permission to search Rogers, an 
American civilian, differed significantly from that which would have 
been used had the search been conducted by civilian law-enforcement 
agents within the United States. Rogers was searched pursuant to a 
military order rather than a civilian search warrant. The agents 
appeared before a military officer rather than a civilian judge or 
magistrate. The information presented to demonstrate probable cause 





6 Ibid., at 300. 

7 Rogers was amenable to trial in United States district court because his offense was 
alleged to have occurred on territory over which the United States exercises exclusive 
jurisdiction. Article II], Agreement Between the United States of America and the 
Republic of Cuba for the Lease to the United States of Lands in Cuba for Coaling and 
other Naval Stations, 1903, 6 Bevans Treaties and Other Intemational Agreements of the 
United States of America, 1776-1949, 1114 [hereinafter Bevans]; Lease to the United 
States by Cuba of Land and Water for Naval or Coaling Stations at Guantanamo and Bahia 
Honda, 1903, 6 Bevans 1121. 

® Proper venue for trials of offenses occurring outside the jurisdiction of any federal 
district court is in the judicial district to which the offender is first brought. 18 U.S.C. 
§ 3238 (1970). Although certain acts may have thus been federal offenses within the naval 
base, there was no one federal court in which prosecution would exclusively lie. Cf. 
United States v. Erdos, 474 F.2d 157 (4th Cir. 1973), cert. denied, 414 U.S. 876 (1973). 
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was not given under oath or affirmation. It was possible that, in deciding 
to authorize the search, the commanding officer relied on “background” 
facts not even reduced to writing by the agents requesting the search. 
Had such procedures been followed by a federal magistrate in issuing a 
search warrant, it is doubtful whether any court would have found the 
search lawful.® 


The search, however, was conducted on a military compound located 
within the territory of a quasi-hostile foreign country. No American 
civilian authorities were present to authorize or conduct the search, and 
it is unlikely any would have asserted jurisdiction over the naval base. 
Under regulations of the Department of the Navy, the commanding 
officer of any military installation bears exclusive responsibility for the 
safety, well-being, and efficiency of his command.!° The Rogers court 
found that the duties assigned the commanding officer by Navy 





® U.S. Const. Amend. IV requires only that warrants issue upon “oath or affirmation.” 
Fep. R. Crim. P. 41(c) incorporates the requirement that the information be presented in 
affidavit form. The affidavit requirement was adopted from former 18 U.S.C. § 611 et seq, 
the Espionage Act, according to the Notes of Advisory Committee on the Rules, 18 USCA 
Rule 41. Courts formerly were in conflict over whether the affidavit requirement of the 
Espionage Act applied to all federal prosecutions. Former 18 U.S.C. § 287 did not require 
affidavits for the issuance of warrants in counterfeit investigations. It did “not call for an 
affidavit nor for testimony reduced to writing.” United States v. Sparks, 90 F.2d 61, 64 (6th 
Cir. 1973). Courts tended to adopt the Espionage Act requirement in all federal 
prosecutions. Poldo v. United States, 55 F.2d 866 (9th Cir. 1932); cf. United States v. 
Casino, 286 F: 976, 978 (S.D. N.Y. 1923). On April 26, 1976, the Supreme Court issued a 
new rule 41(c\2), amending the Federal Rules of Criminal Procedure to permit United 
States magistrates to issue warrants based upon the sworn oral testimony of a person who 
is not in the physical presence of the magistrate. Such oral testimony is to be recorded and 
transcribed, then certified by the magistrate. The certified transcript will serve as an 
affidavit for purposes of the rule. Pub. L. No. 94-349, § 1 (July 9, 1976), delayed the 
effective date of this proposed rule until August 1, 1977. United States v. Anderson, 453 
F.2d 174 (9th Cir. 1971), expresses the general view that a court reviewing a magistrate’s 
issuance of a search warrant may look only to the “four corners” of the affidavit, and must 
disregard any other information which may have been communicated orally to the 
magistrate, even if it was under oath. Other federal courts subscribe to this view. See, e.g., 
United States v. Pinkerman, 374 F.2d 988, 989 (4th Cir. 1967); Rosencranz v. United 
States, 356 F.2d 310 (1st Cir. 1966); United States v. Freeman, 358 F.2d 459 (2d Cir. 1966); 
United States v. Sterling, 369 F.2d 799 (3rd Cir. 1966); United States v. Whitlow, 339 F.2d 
975, 979 (7th Cir. 1964); Baysden v. United States, 271 F.2d 325 (4th Cir. 1959); United 
States v. Melville, 309 F.Supp. 820 (S.D. N.Y. 1970); United States v. LaBerge, 267 
F.Supp. 191 (S.D. N.Y. 1965); Tripodi v. Morgenthau, 213 F.Supp. 735 (S.D. N.Y. 1962); 
United States v. Walters, 193 F.Supp. 788 (W.D. Ark. 1961). Contra, Leeper v. United 
States, 446 F.2d 281 (10th Cir. 1971). 

10 U.S Navy Regulations, 1973, article 0702(a), 32 C.F.R. § 700.702(a) (1976) [hereinafter 
Navy Regulations], provides: “‘The responsibility of the commanding officer for his 
command is absolute, except when, and to the extent, relieved therefrom by competent 
authority, or as provided otherwise in these regulations. The authority of the commanding 
officer is commensurate With his responsibility. . . .” 
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Regulations, which carry the force of law,!! provided authority for his 
actions. In addition to the obligation to safeguard his command, the 
regulations specifically directed the commanding officer to investigate 
suspicious occurrences on his base and, if necessary, to detain any 
person not subject to the Uniform Code of Military Justice found under 
incriminating circumstances for civil authorities.12 The commanding 
officer is also obligated by regulation to guard against the importation of 
illegal drugs onto his base. 1% 

The holding that a commanding officer had authority to conduct a 
search of an American civilian on a military base forced the court to 
face the more troublesome issue of whether the procedures used to 
secure authorization of the search—those associated with probable-cause 
searches of members of the Armed Forces—were sufficient to obtain 
permission to search a civilian. The court refused to require military 
officers to comply with every procedural requirement applicable to the 
issuance of civilian search warrants. Finding that such a rule would 
exalt form over substance, the court declined to set forth rules to govern 
military searches of civilians. Rather, it preferred a factual analysis of 
whether, in each case, the military procedures used were sufficiently 
close approximations of the safeguards required by the fourth amend- 
ment.!* Despite the significant differences between civilian and military 
search procedure, the court held Rogers had not been subjected to an 
unreasonable search. 

Assertions that a military commanding officer cannot act as the 
neutral and detached magistrate because of his duty to enforce 
regulations and maintain the security of his base’ did not trouble the 





11 Navy Regulations, issued pursuant to 10 U.S.C. § 6011 (1970), create both enforceable 
duties upon the commanding officer and a regulatory scheme under the authority of which 
commanding officers may take lawful actions affecting persons not affiliated with the 
armed services. Cafeteria & Restaurant Workers Union, Local 473, AFL-CIO v. McElroy, 
367 U.S. 896, 891 (1961); Rehart v. Clark, 448 F.2d 170, 173 (9th Cir. 1971). 

12 Navy Regulations, article 0713, 32 C.F.R. § 700.713 (1976) provides: “1. The 
Commanding officer shall keep under restraint or surveillance, as necessary, any person 
not in the armed services of the United States, who is found under incriminating or 
irregular circumstances within the command, and shall immediately instigate an investiga- 
tion. . . . 4. If the investigation indicates that such a person is a fugitive from justice or has 
committed or attempted to commit an offense which requires actions beyond the authority 
of the commanding officer, he shall, at the first opportunity, deliver such persori with full 
descriptive data, fingerprints, and a statement of the circumstances to the proper civil 
authorities.” 

13 Navy Regulations, article 0731, 32 C.F.R. § 700.731 (1976) provides: “1. The 
commanding officer shall conduct a rigorous program to prevent the illegal introduction, 
transfer, possession or use of marijuana, narcotics or other controlled substances as 
defined in these regulations. ... 2. The commanding officer shall exercise utmost 
diligence in preventing illegal importation of marijuana, narcotics or other controlled 
substances on board his command.” 

14 388 F.Supp. at 304. 

15 See notes 10-13, supra, and accompanying text. 


180 











JAG Journal @ XXIx 


court. Prevailing law in federal courts convinced the Rogers court that, 
as envisioned in the MCM, a commanding officer’s responsibility for law 
enforcement does not necessarily disqualify him from passing upon the 
reasonableness of searches.1® The defendant conceded this issue in his 
brief. 17 

Nor was the court overly disturbed by the law-enforcement agents’ 
methods of presenting the evidence supporting probable cause to the 
commanding officer. Neither unsworn nor oral statements to a federal 
magistrate would ever justify the issuance of a search warrant.!® Many 





16 In Wallis v. O’Kier, 491 F.2d 1323, 1325 (10th Cir. 1974), cert. denied, 491 U.S. 901 
(1974), the Tenth Circuit held that commanding officers, while “responsible for the 
maintenance of order and discipline within [their] command,” are not necessarily “partial, 
prejudiced and biased. There is no reason to suppose that [they] would be less willing than 
a magistrate that there be a fair and just administration of the law.” But cf. DeChamplain 
v. Lovelace, 510 F.2d 419 (8th Cir. 1975), judgment vacated as moot, 421 U.S. 996 (1975). 
The U.S. Court of Military Appeals had earlier held that “a commanding officer stands in 
the same position as a Federal magistrate issuing a search warrant.” United States v. 
Sams, 23 USCMA 124, 127, 46 CMR 124, 127 (1973). See also United States v. Hartsook, 
15 USCMA 291, 295, 35 CMR 263, 267 (1965). In United States v. Staggs, 23 USCMA 111, 
48 CMR 672 (1974), the military court found that a station judge advocate, delegated 
authority to issue search authorizations by the commanding officer, had, on the facts, 
become too involved in the criminal investigation to serve as a neutral and detached 
magistrate, but rejected the assertion that such an officer, or a commanding officer, is 
absolutely disqualified because his job inevitably requires involvement in criminal investi- 
gations and assigns responsibility for maintaining order. The court held that the law 
requires only that, in the military scheme for search authorizations, the magistrate’s role 
must be “exercised by an ‘impartial person.’ ” /d., at 114, 48 CMR at 675. The court was 
confident that, “in the ordinary course of events, a commander is able to separate his 
responsibilities and maintain the requisite judicial attitude toward making determinations of 
the existence of probable cause.” Jd. 

The recent decisions in Courtney v. Williams, 24 USCMA 87, 51 CMR 260 (1976), and 
United States v. Peters, USCMA __— (Docket No. 31,215, July 2, 1976) may cast 
some doubt upon the court’s confidence in the neutrality of commanding officers. In 
Courtney, the court held that ‘ta neutral and detached magistrate” must review the case of 
each service member placed in pretrial confinement to decide if probable cause existed to 
detain in the first instance and further if continued detention is required. The court, citing 
DeChamplain, supra, hinted that the decision of the commanding officer would not be 
adequate. 24 USCMA at 90, n. 14. The doubt as to the Courtney rationale’s applicability to 
the law of search and seizure may soon be removed, for on July 2, 1976, the U.S. Court of 
Military Appeals granted review in the case of United States v. Boswell (Docket No. 
32,414), argued November 12, 1976. Boswell raises the issue of whether the nature of the 
duties of a commanding officer preclude him from validly authorizing a search. See 
Coolidge v. New Hampshire, supra, note 2. The decision in Boswell could have a significant 
impact on the authority of commanding officers to order searches, of both military and 
civilian personnel. 

17 388 F.Supp. at 303. 

18 U.S. Const. Amend. IV; Fep. R. Crim. P. 41(c); Spinnelli v. United States, 383 U.S. 
410 (1969); Aguilar v. Texas, 378 U.S. 108, 112 (1964). 
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states have adopted search and seizure schemes providing for the 
issuance of search warrants upon sworn oral testimony or statements. 1% 
Military procedure, however, has never even required that information— 
whether oral or written—presented to a commanding officer be under 
oath.2° The Rogers court thought it was “an extremely close question,” 
but, upon a “weighing [of] all considerations involved,” found that the 
procedure involving unsworn testimony adequately protected Rogers’ 
right to freedom from unreasonable searches. 24 

Finally, the court was able to avoid deciding the question of whether a 
commanding officer may rely on unsworn oral statements supplementing 
an unsworn written statement. By holding that the written but unsworn 
request-to-search form contained sufficient facts to establish probable 
cause and to limit the search as to scope and items to be seized, the 
court found it unnecessary to consider whether it should look beyond 
the “four corners” of the written form. 22 





19 Some states have no more than a state constitutional requirement that search warrants 
issue only upon oath or affirmation, e.g., Ga. Const. Art. 2 § 116; Pa. Const. Art. 1 3 8. 
Others require either by Constitution or statute that warrants be issued only upon 
affidavits: Illinois Const. Art. 1 § 6; Indiana Const. Art. 1 § 11 and Burns Ind. Stat. Ann. 
§ 9-602; Iowa Const. Art. 1 § 8 and Iowa Rev. Stat. Ann. § 751.4. 

20 United States v. Florence, 1 USCMA 620, 5 CMR 48 (1952); United States v. Doyle, 1 
USCMA 545, 4 CMR 137 (1952). The Navy Court of Military Review has adhered to these 
cases, and the Court of Military Appeals has declined to grant review on a case raising the 
oath or affirmation issue. United States v. Fluitt, No. 73-2100 (NCMR January 9, 1974); 
United States v. Offerdahl, No. 73-1365 (NCMR November 26, 1973), pet. denied, No. 
27,975 (March 18, 1974). 

21 388 F.Supp. at 304. 

22 In dicta, however, the court commended the practice of exclusive reliance upon 
written documents, noting that the “purpose of a written summation is to ensure that a 
court reviewing a magistrate’s finding of probable cause will have more to rely upon than 
the mere remembrances of the magistrate involved. This is for the protection of the rights 
of the individual who is the subject of the search.” Id., at 303. See generally, United States 
v. Fleener, 21 USCMA 174, 44 CMR 228, 234 (1972); United States v. Penman, 16 USCMA 
67,: 36 CMR 223 (1966); United States v. Martinez, 16 USCMA 40, 42, 35 CMR 196, 198 
(1966); United States v. Davenport, 14 USCMA 152, 33 CMR 364 (1962). 

That the facts contained on the request-to-search form were sufficient to supply probable 
cause was not difficult for the court to conclude. The information linking Rogers with drug 
activity originated with informants, but they were revealed to have had personal knowledge 
of the facts they related. One had seen and felt a package addressed to Rogers, and 
described it as containing a “powdery substance.” Another informant had related that he 
had bought cocaine from Rogers. 388 F.Supp. at 303. The court refused to inquire into the 
subjective mental process by which the commanding officer decided to authorize the 
search, testing only the sufficiency of the information presented on the unsworn form. 
Based upon its experience with military search procedure, the Court of Military Appeals 
apparently will examine a commanding officer’s testimony to determine whether he gave 
proper consideration to facts presented to him—even if in writing. United States v. 
Houston, 23 USCMA 200, 48 CMR 952 (1974). 
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The implications of Rogers for military commanders abroad, as well as 
for American civilians, either employees or dependents, may be 
significant. The Defense Department employs large numbers of civilians 
at overseas installations, and many contractor-employees, like Rogers, 
may work, if not reside, on military bases.22 Commanding officers are 
confronted with the obligation to maintain the security of their overseas 
installations against disruptions by both military or civilian personnel. 
Since 1961, they have had to enforce order without the ability to 
prosecute American civilians by court-martial.24 Where military laws 
cannot reach, host countries retain jurisdiction to try American civil- 
ians.25 Whether they assert jurisdiction or not will rarely be decided as 
a function of the degree of danger or disruption caused to the American 
installation. As a result, American civilians may, in a practical sense, be 
outside any law while on an overseas base. Nevertheless, Rogers 
indicates that they are subject to the authority of the commanding 
officer to the extent necessary to maintain base security. The more 
interesting issue not completely answered by Rogers is what type of 
procedure military officials abroad must use to search civilians. 

It is now settled that Americans abroad retain the protections of the 
Constitution against actions by officials of their own Government.?® It 
might thus be logical to conclude that American military officials abroad 
are precluded from conducting any type of search of an American 
civilian which they could not conduct within the United States. 
Unfortunately, this simple deduction may not only be invalid, but also 
may be less than helpful, because federal courts have not clearly 





23 As of June 30, 1974, the Department of Defense employed 101,607 American civilians 
in foreign countries. World Almanac 96 (1975). 

24 The Supreme Court has repeatedly declared that Congress is without power to 
legislate court-martial jurisdiction over civilians in peacetime. Reid v. Covert, 354 U.S. 1 
(1957); McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960); Grisham v. 
Hagan, 36] U.S. 278 (1960); Kinsella v. United States ex rel. Singleton, 361 U.S. 274 
(1960); cf. Latney v. Ignatius, 416 F.2d 821 (D.C. Cir. 1969); United States v. Averette, 19 
USCMA 363, 41 CMR 363 (1970). 

% Jurisdiction over offenses which violate both a local government's laws and those of 
the United States is normally assigned concurrently to both countries’ courts. See, e.g., 
North Atlantic Treaty—Status of Forces Agreement with Other Governments, June 19, 
1951, par. 2 [1953] 2 U.S.T. 1972, T.1.A.S. No. 2846. Since American civilians may not be 
court-martialed, however, and are subject to few criminal laws with extraterritorial effect, 
see 18 U.S.C. § 7 (1970), jurisdiction over American civilians’ offenses will normally lie in 
local host-country courts, if the offenses are tried at all. 

26 Reid v. Covert, supra, note 24, at 5-14; Powell v. Zukert, 366 F.2d 634, 640 (D.C. 
Cir. 1966); Best v. United States, 184 F.2d 131, 138 (1st Cir. 1950), cert. denied, 340 U.S. 
939 (1951); cf. United States v. Grisby, 335 F.2d 652, 656 (4th Cir. 1964); 
Eisentrager v. Forrestal, 174 F.2d 961, 965 (D.C. Cir. 1949), rev’d on other grounds sub 
nom Johnson v. Eisentrager, 339 U.S. 763 (1950); Berlin Democratic Club v. Rumsfeld, 410 
F.Supp. 144(D. D.C. 1976). 






183 











SPRING 1977 @ Searchers of Civilians Overseas 


enunciated standards for military searches of civilians on a domestic 
military base.?7 The question of overseas searches should be ap- 
proached with an understanding that the standards for such searches 
must of necessity be distinct from those applicable within the United 





27 Commanding officers have traditionally asserted that they have authority to search any 
person—whether civilian or serviceman—or vehicle, which attempts to enter a military 
base. Opinions by various services’ Judge Advocates General have stated that such entry/ 
exit searches are justifiable on a theory that entry onto a base may be conditioned upon the 
granting of consent to a gate search. C.M.O. 10-1922 p. 12; C.M.O. 4-1943 p. 117-8; 3 
Dig Ops Searches and Seizures § 11.1 (1953); 3 Dig Ops Searches and Seizures § 11.3; 
Navy JAG Opinion JAG:II:3:WEH:evs of January 29, 1954; Navy JAG letter 
JAG:13:MHS:eor of January 14, 1966; 2 Bul. JAG 264 (1943); 1 Bul. JAG 2 (1942). Federal 
courts have sustained this power, implying additionally that warrantless searches, not 
necessarily supported by probable cause, are permissible at an entry or exit gate and 
within a military compound. United States v. Vaughan, 475 F.2d 1262 (10th Cir. 1973); 
United States v. Floyd, 477 F.2d 217 (10th Cir. 1973), cert. denied, 414 U.S. 1044 (1973); 
United States v. Crowley, 9 F.2d 927 (N.D. Ga. 1927). But cf., United States v. Chase, 24 
USCMA 95, 51 CMR 268 (1976), in which the U.S. Court of Military Appeals held 
inadmissible evidence obtained as a result of a gate search which had not been authorized 
in accordance with paragraph 152, MCM. The court’s extended discussion of the lack of 
actual consent by the occupants of the searched vehicle coupled with the ultimate holding 
that the search was unlawful may represent a rejection of the “implied consent” theory as 
a basis for gate searches not based on probable cause. In addition to this power, a line of 
cases from civilian settings indicates that warrantless searches unsupported by probable 
cause are legal whenever undertaken in pursuance of enforcing a valid regulatory scheme 
in an institution or area with special security needs. Thus, in Moore v. Student Affairs 
Committee of Troy State University, 284 F.Supp. 725 (M.D. Ala. 1968), the court upheld a 
warrantless search—for which probable cause was lacking and conducted pursuant to 
enforcement of a university regulation—solely because it was “necessary in aid of the basic 
responsibility of the institution regarding discipline and the maintenance of an ‘educational 
atmosphere,’ *’ even though the “outer bounds of the Fourth Amendment” were infringed. 
Id. at 729. See also Dickey v. Alabama State Board of Education, 273 F.Supp. 613, 617-8 
(M.D. Ala. 1967), and Keene v. Rodgers, 316 F.Supp. 217 (D. Me. 1970). Similar 
administrative searches lacking prior authorization or probable cause have been upheld in 
the context of a U.S. Mint, United States v. Donato, 269 F.Supp. 921 (E.D. Pa. 1967), 
affd, 379 F.2d 288 (3d Cir. 1967), a Job Corps Camp, United States v. Coles, 302 F.Supp. 
99 (D. Me. 1969), and a game preserve, United States v. Greenhead, Inc., 256 F.Supp. 890 
(N.D. Cal. 1969); Davis v. Reynold«, 319 F.Supp. 20 (N.D. Fla. 1970). The three-judge 
court in Davis synthesized these cases and noted that their “general thrust . . . is that 
where a search is made to maintain order or discipline to maintain security or to prevent 
the entry of forbidden articles into a designated area, then a warrantless search is proper 
even though probable cause may be negligible or absent.” 319 F.Supp. at 22. No decision 
has yet applied this reasoning to searches by military officials to maintain the security of a 
military base. Military search procedures have, however, been upheld in a domestic 
context as to a serviceman later tried in federal court. United States v. Grisby, 335 F.2d 
652 (4th Cir. 1964); United States v. Burrow, 396 F.Supp. 890 (D. Md. 1975). Any limitation 
on such authority dependent upon the “open” or “closed” nature of the facility which 
would seem to have been imposed by Flower v. United States, 407 U.S. 197 (1972), 
appears. to have been removed by the Supreme Court in Greer v. Spock, 96 S.Ct. 1211 
(1976). 
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States, where resort may be easily had to a federal or state court to 
obtain a search warrant,2® and the threats to base security are 
significantly lower than overseas. 

In situations relating to both the domestic and foreign operations of 
the military, resort to “military necessity,” in support of a claim that a 
military organization should be allowed to exercise power normally 
outside the ambit of a civilian government’s authority, has been frequent 
and successful. ?® Courts have upheld searches of American civilians by 
military officials abroad in several instances on the basis of the special 
needs of the military. Indeed, in sufficiently extreme situations, it has 
been easy to construct an argument that military officials should be able 
to search any person—servicemen, American and foreign civilians 
alike—at will. 

Against the background of post-World War II occupation of Europe, 
federal courts came close to adopting such a view in United States v. 
Best,®© distinguished by the Rogers court. Best involved a search by 
American military officials in Vienna of the residence of an American 
citizen alleged to have collaborated with the Germans. The search was 
upheld through resort to a variant of the military-necessity argument. 
The court was strongly influenced by the circumstance that American 
military officials were the only authorities capable of effecting the 
search. No federal court had power to issue warrants in Austria, and the 
local Austrian government exercised no jurisdiction over Americans. The 
military occupation forces had established no mechanism to issue search 
warrants. Even though military investigators lacked sufficient evidence 
to establish probable cause, the search was nevertheless deemed 
necessary to discover fruits of Best’s alleged collaboration. The court 
neither faulted the summary procedure nor questioned the military’s 
jurisdiction to conduct what was, in effect, a warrantless search without 
probable cause. *! 





28 Proposed Fep. R. Crim. P. 41(c\2), if ultimately adopted by the Congress, might 
permit issuance of warrants to overseas areas by message or telephone. See note 9, supra. 
The objection that an application to search property located outside any judicial district 
would not lie in any federal court under Fep. R. Crim. P. 41(a) remains, however. See 
Berlin Democratic Club v. Rumsfeld, supra, note 3. 

29 See, e.g., Parker v. Levy, 417 U.S. 733, 743 (1974); United States ex rel. Toth v. 
Quarles, 350 U.S. 11, 17 (1955); In re Grimley, 137 U.S. 147, 153 (1890). 

30 76 F.Supp. 857 (D. Mass. 1948), affd, 184 F.2d 131 (Ist Cir. 1950), cert. denied, 340 
U.S. 939 (1951). See Note, 34 Va. L. REv. 956 (1948). 

31 The district court was careful to note that the search was far from general in nature. 
Some evidence pointed to Best as a collaborator, and the court was willing to infer 
that the search of his apartment was designed to uncover property connected with his 
activities, despite the fact that the searchers had not previously listed the items they 
sought. 76 F.Supp. at 862. The court also believed the extent of the search was reasonable 
because the investigators “confined their search almost exclusively to property that had a 
relation to the. crime of which Best was suspect.” Jd. 
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The district court in Best flatly stated that American civilians’ fourth 
amendment protection could be made to give way overseas “where it is 
impractical to apply it.”32 Such a ruling, which would have written a 
blank check to military officials overseas, was limited by the extreme 
facts demonstrating the necessity of quick action to effect the search 
and the impracticability of less summary procedures.** The district 
court invoked standards applicable to military governments to reach its 
view that the power of commanders of American military occupation 
forces to take all actions deemed necessary to ensure order is virtually 
unlimited.*4 The circuit court was less willing either to approve 
explicitly such broad powers of military forces against Americans, or to 
dismiss so lightly the extraterritorial impact of the fourth amendment.* 
It chose the course which has since served as a model for decisions in 
the area, holding that an overseas search of a civilian by military 
officials without a warrant was permissible if it was reasonable. ** 

Using this analysis, the First Circuit had little trouble upholding the 
search. The military officer's authority to search was inferred from the 
regulations issued to military government officials. Authority over 
occupied Austria had been delegated from the President to occupying 
troops to concentrate on eliminating “German domination and Nazi 
influences.”’*7 Such a regulatory scheme corresponds to the current 
regulations on a commanding officer’s responsibilities, issued by the 
service Secretaries, under which the commander in Rogers acted.*® 
Authority for a search might thus be founded upon a proper delegation 
of authority through the chain of command. The procedures for 
conducting a search which the court approved under the circumstances 
of post-war Austria were those conducted “in the manner customarily 
employed by the military.”°® The emphasis on the unique conditions 
existing in Austria indicated that the court did not intend to approve the 
use of military search methods in searching American civilians under 





32 /d., at 864, citing In re Ross, 140 U.S. 453 (1891). 

33 76 F.Supp. at 863. : 

%4 Id., at 865. 

35 184 F.2d at 138. 

%6 Jd., citing Carroll v. United States, 267 U.S. 132, 147 (1925) (search of movable 
vehicle without warrant). 

37 Id., at 139. 

38 See, e.g., Navy Regulations in notes 10-13, supra. 

39 184 F.2d at 141. 
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less exigent circumstances.*° Rather, the court indicated that, if there 
were authority and a pressing need for military action to search 
American civilians, the methods used would be tested for reasonable- 
ness without requiring that a warrant be obtained. 

Such an analytical model serves to balance the military’s need for 
summary methods to investigate crimes and obtain speedy prosecution 
of alleged offenders with the obligation to afford American civilians 
fourth amendment protections abroad. When exceptional circumstances 
are associated with a strong need for effective security measures, as on 
an overseas military base, the public policy favoring prior approval of 
searches as a means to ensure their reasonableness may have to give 
way. The requirement for obtaining a warrant from a civilian magistrate 
is, after all, founded on the assumption that an opportunity will normally 
exist for investigators to secure a warrant. Civilian cases have repeat- 
edly recognized that a search conducted under circumstances in which 
it was unreasonable to require that a warrant be obtained will not be 





40 The circuit court's limitation of its holding to situations involving military officials in 
extreme situations overseas was clarified by its use of a hypothetical to illustrate what type 
of search of American civilians abroad it had not approved: “For example, suppose A, a 
citizen of the United States, goes to Germany to take employment in a civilian capacity 
under the High Commissioner [of the occupation]. He is suspected of having previously 
transported stolen goods in interstate commerce, in violation of 18 U.S.C.A. § 2314. Agents 
of the FBI, without any search warrant, break into A’s dwelling in Germany, ransack the 
place, find and seize the alleged stolen goods. Upon a subsequent prosecution of A in the 
United States for that offense, it can hardly be doubted that the evidence so obtained 
would be excluded as the product of a search and seizure forbidden by the Fourth 
Amendment.” /d., at 138. As to the military action in occupied territory, however, the 
court agreed with the district court that the search was justified, “in this setting, in an 
occupied country under Military Government.” /d., at 140. That military officials’ on-the- 
scene judgments were accorded wider iatitude than would have been given a law 
enforcement official in the United States was indicated by the court’s quotation, in the 
same paragraph, of the district court’s view: “It is not for this court to say that defendant's 
papers did not constitute a threat to the safety of the military occupation, or that the 
means employed by the commander were not calculated to remove that threat.” /d. 
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invalidated solely because it was warrantless.4! Similarly, when a 
commanding officer is unable to obtain a civilian search warrant, his 
action must be tested for reasonableness in light of the circumstances. 
Subsequent cases—including Rogers—have applied this analysis, with- 
out necessarily stating it explicitly. 

The impotence or nonexistence of local courts and the fact that the 
American military was the only security force practically empowered to 
act continued to figure significantly in subsequent opinions. Typically, 
they upheld the right of military personnel to search civilians overseas 
without seeking any form of prior approval—even from a military 
commander. Thus, in Grewe v. France in 1948,4? involving a military 
search of a civilian employee in Germany, and Richardson v. Zuppan in 
1949, 43 involving a military search of an American officer’s possessions 
in Italy, courts did not subject to close scrutiny either the existence of 
military authority to conduct the searches or the methods the military 
followed to secure authorization for the searches. The fact that military 
officials believed the searches were necessary, under then-existing 
circumstances, overcame any doubts that military officials had infringed 
either subject’s right to privacy. 





41 The warrant requirement has been dispensed with under exigent circumstances. Thus, 
a search based on probable cause may be conducted without a warrant if immediate action 
is necessary to prevent the removal or disposal of “criminal” goods. Johnson v. United 
States, 333 U.S. 10 (1948); Schmerber v. California, 384 U.S. 757, 770-71 (1966). Cf. 
United States v. Jeffers, 342 U.S. 48, 52 (1951); McDonald v. United States, 335 U.S. 451, 
454-5 (1948). Movable means of transportation, such as automobiles, have also been held 
to be proper subjects of warrantless searches. Chambers v. Maroney, 399 U.S. 42, 52 
(1970); Carroll v. United States, 267 U.S. 132 (1925). A routine “inventory” search of an 
impounded automobile not based on probable cause has been upheld as reasonable without 
a warrant, despite the fact that the vehicle could not have been moved. South Dakota v. 
Opperman, 96 S.Ct. ___ (1976). Searches incident to arrest are justified because they are 
deemed necessary to protect arresting officers and prevent the destruction of evidence. 
Harris v. United States, 390 U.S. 234 (1968); Wong Sun v. United States, 371 U.S. 471 
(1963). Searches incident to apprehension may be subject to a requirement that the 
impracticability of serving a warrant be demonstrated, e.g., Vale v. Louisiana, 399 U.S. 30 
(1970); Agnello v. United States, 269 U.S. 20 (1925). 

42 75 F.Supp. 433 (E.D. Wis. 1948). Grewe was employed by American occupation forces 
in Frankfurt in 1945 and occupied Government quarters. Without a warrant, military police 
searched his room and found contraband which was admitted at his trial. No effort was 
made to justify the search on grounds of probable cause, but the court implied that a 
civilian occupant of Government quarters possesses only those fourth 
amendment rights of a serviceman occupying a barracks. /d., at 437. 

4381 F.Supp. 809 (M.D. Pa. 1949), affd per curiam, 174 F.2d 829 (3d Cir. 1949). 
Richardson occupied an office supplied by occupation forces. During a search of an 
adjoining bathroom, military officials discovered a foot locker which belonged to him 
containing a metal box holding Swiss currency. The search had not received prior sanction, 
but the court, citing Best, supra, found that the fact that the search was “deemed 
necessary by the highest military commanders”—whether or not they were aware of the 
evidence supporting probable cause—demonstrated the search was reasonable. 81 F.Supp. 
at 813. 
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Peacetime conditions involving less exigent needs for summary 
searches encouraged opinions according less deference to military 
judgments and methods. In Powell v. Zuckert,44 a former civilian 
employee of the Air Force in Japan, whose dismissal had been 
supported by the fruits of a military search of his off-base dwellings, 
attacked his dismissal in federal court and obtained collateral review of 
the military search. The search was conducted by Air Force and 
Japanese officials, purportedly pursuant to a Japanese search warrant. 
In condemning the search—which was characterized as general in 
nature*® —the D.C. Circuit found the search deficient under normal 
constitutional standards of reasonableness. The court implied that there 
was some military authority to search civilians overseas, but declined to 
adopt the Government’s suggestion that the bilateral treaty between 
Japan and the United States could authorize a constitutionally unreason- 
able search.47 Thus, the mere absence of a civilian warrant may not 
have invalidated the search. The opinion, however, concluded that a 
general search of the dwelling, without any sort of prior approval—even 





44 366 F.2d 634 (D.C. Cir. 1966). 

45 Powell, an honorably discharged veteran, eligible for civil service preference under 5 
U.S.C. §§ 851, 863 (1970) contested his removal from his position as a supervisory 
electronic engineer at Fuchu Air Station, Japan. He was charged with five violations of 
regulations, evidence in support of which was seized in the search of his dweliing. He 
contested the validity of the search and seizure through the Air Force hearing procedures, 
and eventually appealed to the federal courts after the Civil Service Board of Appeals and 
Board of Review upheld his dismissal. The district court granted summary judgment for 
the Government, on the grounds of laches—Powell delayed 16 months in filing his federal 
court action following the adverse Civil Service determinations. The Court of Appeals 
disagreed, finding that the delay in filing was caused by Powell’s inability to retain counsel 
to file the action, which in turn was caused by his poverty. 366 F.2d at 638. Since the 
court found he had diligently attempted to obtain counsel throughout the period of delay, it 
reached the merits of the search issue. Its holding that the Veterans Preference Act 
required that only lawfully obtained evidence could sustain a discharge, 366 F.2d at 640, 
laid the foundation for an exainination of the circumstances of the search. Air Force 
investigators had claimed to be merely accompanying Japanese officials on a search valid 
under Japanese law, but the court found the evidence conclusive that Air Force personnel 
had requested the search and actually conducted it. /d. 

4 The Japanese search warrant recited no facts supporting probable cause, and directed 
the seizure of “[{t]ypewriters, United States property, official documents, memos, diary, 
documents, everything in relation to the case.” /d., at 639. The court found the Air Force 
personnel went through “thousands” of Powell’s private papers, eventually 
seizing a typewriter, several letters, and a quantity of firearms and ammunition. 

47 Article XVII, paragraph 6(a), Agreement Under Article VI of the Treaty of Mutual 
Cooperation and Security, January 19, 1960, 11 U.S.T. 1665, provided: “The military 
authorities of the United States and the authorities of Japan shall assist each other in the 
carrying out of all necessary investigations into offenses, and in the collection and 
production of evidence, including the seizure and, in proper cases, the handing over of 
objects connected with an offense.’ The court noted that Reid v. Covert, supra, note 24 at 
16, precluded any claim that a treaty could confer powers on any branch of Government in 
excess of those which the Constitution would allow. 
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by military commanders—may not be rendered lawful merely because 
normal procedures to secure prior approval may be impossible to follow. 

Similar analysis in another collateral attack upon a civilian’s dismissal 
from civil-service employment persuaded the Court of Claims, in Saylor 
v. United States, ** that a military search of a civilian employee’s person, 
automobile, and government quarters in Japan was unreasonable. It is 
significant that the court was not sufficiently concerned with whether 
military officials have authority to search civilians abroad to discuss the 
issue. In contrast to the World War II-era cases, the focus of the 
opinion was on whether the military search had been conducted 
pursuant to procedural safeguards sufficiently analogous to those 
required in civilian searches in the United States. The peacetime search 
on an overseas base, not related to an offense involving a direct threat 
to the safety or mission of the installation, was found distinguishable 
from Best and its progeny. 

Saylor is significant because it is the first instance in which military 
officials attempted to comply with the procedures set forth in the MCM 
for searches based upon probable cause. Air Force investigators 
presented a completed authorization-to-search form, containing unsworn 
information purporting to demonstrate probable cause, to the command- 
ing officer. He signed the form, but the court found the information on 
the form was insufficient to allow him to make any determination as to 
probable cause.4? Nor was there any limitation upon the items for which 
the search was being conducted. In effect, military officials failed to 
comply with their own procedure. The court could have simply held that 
failure to comply with the MCM requirements invalidated the search, 
without a consideration of whether the MCM procedure was adequate to 
safeguard a civilian’s fourth amendment rights. Its opinion included 
more sweeping dicta, however. 

The court thought a military commanding officer should not be 
allowed to authorize searches, because he was not an “impartial 
magistrate or the equivalent of one,” and it implied that unsworn 
information could not furnish a commanding officer with probable cause 
to authorize a search.5° The court correctly noted that Supreme Court 
decisions had placed civilians irretrievably beyond court-martial jurisdic- 
tion in peacetime,®! but leaped from that jurisdictional issue to hold that 





48 179 Ct. Cl. 151, 374 F.2d 894 (1967). 

49 Contrary to the normal military practice, followed in Rogers, the investigators 
apparently did not complete a request-to-search form—the military equivalent of an 
affidavit requesting a search warrant—before they secured the commanding officer's 
signature on the authorization. Thus, the court believed they did not convey any facts to 
him to support a finding of probable cause. 

5° 347 F.2d at 898. See note 16, supra, and accompanying text. 

51 See note 24, supra. 
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provisions of the MCM thus had no relevance to the case.52 Such 
reasoning left as an open question the standards by which military 
officials’ search authorizations should be judged. 

The implication in Best that any search deemed necessary by military 
officials will likewise be deemed reasonable by a civilian reviewing court 
would probably not withstand modern court challenge. Because of its 
background involving a military occupation, that opinion should be 
limited to its facts, as it was in Rogers.5* Nor should Saylor, in dicta, be 
read as precluding a court’s preliminary reliance upon the military’s 
compliance with the search procedures in the MCM when reviewing a 
search of a civilian. That case is also best limited to its facts because it 
involved a general search unsupported by any showing of probable 
cause. 54 

None of the cases casts serious doubt upon overseas military base 
commanders’ need or authority to conduct searches of both civilians and 
military personnel to guard the safety and security of their installations. 
While recognizing the need for this authority, the opinions ultimately 
question only the methods used to authorize searches of civilians, whose 
status guarantees them greater fourth amendment protections than 
servicemen.*5 Even these greater protections, however, have not 
induced civilian courts to hold that civilians are immune from warrant- 
less entry and exit searches, unrelated to probable cause, at gates to 
military installations.5* The necessity to protect the base at entry and 
exit points is generally cited as justifying searches more intrusive than 
those authorized by a commanding officer upon probable cause. Thus, 
the broader fourth amendment protections given civilians should not bar 
less. intrusive searches, based upon probable cause, which are equally 
justifiable on the ground of safeguarding the base. 

Reference to the MCM standards for determining whether a search 
has been properly authorized upon probable cause would provide a 





52 374 F.2d at 899. 

53 388 F.Supp. at 301. 

54 Id. at 302. 

55 Saylor v. United States, supra note 48, at 900. Cf. Parker v. Levy, supra note 29, and 
United States v. Grisby, supra note 27. The greater protection accorded civilians under the 
fourth amendment may refer to their immunity from some types of administrative 
inspections which are justified for servicemen on the basis of the need to maintain 
discipline in a fighting force. Cf. the concurring opinion of Chief Judge Fletcher in United 
States v. Thomas, 24 USCMA 228, 233, 51 CMR 607, 612 (1976), stating that while 
servicemen continue to be subject to such inspections, the fruits of such inspections may 
not be accepted in evidence at courts-martial. 24 USCMA at 235. The Chief Judge has 
affirmed his belief in such an exclusionary rule for products of administrative inspections 
not involving drug-detection dogs in United States v. King, 24 USCMA 239, 241, 51 CMR 
618, 620 (1976). The statement in the text is not to say that, when a showing of probable 
cause is required, the showing in the military is any less stringent than in a civilian 
context. See notes 57, 58, infra. 

56 See note 27, supra, and cases cited therein. 
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reasonable and convenient method for federal courts to use in reviewing 
commending officers’ decisions to search civilians. Military commanders 
are typically familiar with the MCM procedures to authorize searches, 
and are informed of military court decisions affecting the MCM search- 
authorization procedures. When they are requested to authorize a search 
of a civilian, they should be able to conform with the MCM require- 
ments without difficulty. Since the standards governing the com- 
mander’s decision whether to authorize a search based upon probable 
cause are derived directly from civilian law,57 reviewing courts should 
be able to evaluate the authorization and search by resort to familiar 
standards applicable in both civilian and military situations. With few 
and insignificant exceptions,5® the military requires prior authorization 
of most of the types of searches for which civilian warrants are a 
prerequisite. The commander’s authorization to search, like a search 
warrant, must identify the objects which are sought,5® and the 
information upon which a commander bases his decision on probable 
cause, if derived from informants, must meet standards of reliability 
similar to those in civilian law.®° Commanding officers thus typically 
decide whether to authorize a search of a serviceman on the basis of 
standards similar to those used by federal magistrates. 

Resort to the military standards for searches based upon probable 
cause would obviate the need for a reviewing court to consider what 
procedures ‘should apply to military searches of civilians. If the search 
would have been invalid as to servicemen, it would surely have been 
invalid as to a civilian. Thus, even if the military standard were used 
only as a threshold test, civilians’ rights would be better defined. Such 
an evaluation, giving initial consideration to whether the military 
complied with its own search-authorization regulations, would not 
diminish a civilian’s security from unreasonable searches. 





57 See United States v. Hartsook, 15 USCMA 291, 35 CMR 263 (1965); United States v. 
Sam, 22 USCMA 124, 46 CMR 124 (1973): United States v. Houston, 23 USCMA 200, 48 
CMR 952 (1974). 

58 The Court of Military Appeals recently adopted the view of an increasing number of 
civilian jurisdictions to uphold a warrantless entry into a private dwelling under emergency 
conditions. United States v. Smeal, 23 USCMA 347, 49 CMR 751 (1975). A “shakedown 
search” of a barracks or a ship is lawful, United States v. Lange, 15 USCMA 486, 35 CMR 
458 (1965). Military inspections designed to ensure the fitness of a unit to accomplish its 
mission may be made without probable cause, United States v. Lange, supra; see generally 
Hunt, Comment, Inspections, 54 Mit. L. Rev. 225, 237 (1971). But cf. United States v. 
Thomas, supra note 55, concerning the admissibility of the fruits of such inspections or 
“shakedown searches.” 

58 United States v. Hendrix, 21 USCMA 412, 45 CMR 186 (1972); United States v. 
Fleener, 21 USCMA-174, 44 CMR 228 (1972); United States v. Schultz, 19 USCMA 311, 41 
CMR 311 (1970). See generally, McNeill, Recent Trends in Search and Seizure, 54 Mit. L. 
REV. 83, 88-89 (Fall, 1971). 

8° See United States v. Llano, 23 USCMA 129, 48 CMR 690 (1974): United States v. 
Guerette, 23 USCMA 281, 49 CMR 530 (1975). 
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In Powell, the search would have been unlawful because, as 
American officials instigated and conducted it with Japanese assistance, 
the military standard would have compelled the application of fourth 
amendment requirements, which were not met.® Saylor’s result would 
have been no different because the military investigators did not present 
sufficient information to the commanding officer to allow any military 
court to uphold what was, in effect, a general search. In Rogers, the 
acting commanding officer’s search authorization complied with all the 
requirements of military law, including the requirements of specificity 
and reliability of information applicable in both military and civilian law. 
Although the court in Rogers agreed that the procedure followed to 
obtain prior approval of the search rendered it reasonable, ® its holding 
neglected to adopt specifically an analytical framework derived either 
from the earlier cases or from the military system. 

The continued use of such reasoning by the courts may deprive them 
of the most logical starting point to analyze the reasonableness of 
military searches of civilians overseas. Commanding officers’ experience 
with the MCM procedures indicates that they can be expected to apply 
them with certainty and consistency. Courts may, however, be reluctant 
to hold explicitly that the MCM standard is applicable because of the 
difference between military and civilian search procedure which most 
troubled the Rogers court—the military’s use of unsworn and possibly 
oral evidence to establish probable cause. 

The requirement that information supplying probable cause for a 
search be presented under oath or by affirmation appears in the U.S. 
and most state constitutions. ®* Some states allow judges or magistrates 
to issue search warrants on the basis of oral testimony under oath, but it 
is difficult to find compelling reasons why the military should continue 
to be the only American jurisdiction not requiring probable-cause 
information to be given upon oath or affirmation. Military officers are 
authorized to administer oaths,®4 and could do so to any law- 
enforcement agent presenting information purportedly justifying a 





61 Under the decision in United States v. Jordan, supra note 4, the civilian would be 
better protected by the military standard. Even before Jordan, however, the civilian would 
have received the same protection as is afforded by the civil standard. Paragraph 152, 
MCM, and United States v. DeLeo, supra, note 4, adopted the “joint venture” standard 
applied in the civilian courts to determine the applicability of the fourth amendment to 
overseas searches. Stonehill v. United States, supra, note 4. In Powell, American agents 
instigated and conducted the search, and the Japanese warrant authorized a general search 
unsupported by probable cause. Under either DeLeo or Jordan, a military court would have 
held the search unlawful. 

62 388 F.Supp. at 304. 

83 See note 19, supra. 

® Article 136, UCMJ, 10 U.S.C. § 936 (1970). In the Navy, all officers of the grade of 
lieutenant commander and above in addition to all judge advocates, and any executive 
officer in the Navy and Marine Corps may administer oaths under Article 136. JAGMAN, 
sec. 2502a(3). ‘ 
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search. Even situations involving military exigencies, such as battle-front 
searches, do not present a compelling justification against the simple 
administration of an oath to a requesting official. 

Adoption of the oath or affirmation requirement by the military might 
encourage federal courts to rely on compliance with military procedures 
when determining the reasonableness of an overseas military search of a 
civilian. Problems might still arise, however, if the military did not 
require a written presentation of the sworn information—i.e., an 
affidavit—but state procedures which have allowed the issuance of 
warrants upon oral testimony have not been struck down by federal 
courts.® The problem, as noted in Rogers, is that, without a record of 
the information presented to the commanding officer, a reviewing judge 
is forced to rely on either the commanding officer’s recollections of what 
he was told or the law-enforcement agent’s assertions of what he 
related.®* In many instances, however, military authorities might have 
difficulty making a transcript of an oral presentation to a commanding 
officer. Thus, requiring that a commanding officer consider no facts 
beyond the four corners of an affidavit would be the simplest way in 
which the military could change its procedures to encourage federal 
courts to hold that civilians are not subject to unreasonable searches and 
seizures if the military complies with its own procedures. 

The institution of a requirement that all information considered by 
commanding officers in determining search requests be in affidavit form 
would go far to eliminate those aspects of military search procedure 
which have troubled federal courts. Such a requirement should pose no 
major problems of implementation,®? and might be viewed by federal 
courts as an appropriate accommodation of fourth amendment rights and 
the military commander’s need to enforce base security. In addition, 
such a change would have the salutary effect of making appellate review 
of court-martial cases easier and better informed.® Until such a change 





65 See Sherick v. Eyman, 389 F.2d 648 (9th Cir. 1968), cert. denied 393 U.S. 874 (1968); 
United States ex rel. Gaugher v. Brierly, 477 F.2d 516 (3rd Cir. 1973); United States v. Hill, 
500 F.2d 315 (Sth Cir. 1974). 

66 The U.S. Court of Military Appeals has often been confronted with this problem and 
is clearly dissatisfied with the current military procedure. United States v. Hartsook, supra, 
note 57; United States v. Penman, 16 USCMA 67, 36 CMR 223 (1966); United States v. 
Sparks, 21 USCMA 134, 44 CMR 188 (1971). 

67 The Army, for example, has instituted a procedure supplementing paragraph 152, 
MCM, under which search warrants are issued by military judges on the basis of affidavits. 
See Army Regulation 27-10, Change 13, Chapter 14. The MCM does not authorize military 
judges to issue search warrants, but the authority for the program has been inferred from 
the powers of delegation. See generally, McNeill, supra note 59, at 94-102. No problems 
stemming from the affidavit requirement appear to have arisen. The use of the military 
judge to issue the warrants is not a wholly practical solution, either for purely military 
cases, as no military judge is available aboard vessels or at isolated shore facilities, or for 
all civilian cases, as no resident military judge is available at some overseas installations. 

68 See note 66, supra, and accompanying text. 
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in military procedures is implemented, federal courts will probably be 
unwilling to embrace military search procedures as being fully protective 
of civilians’ rights. The decision of the court in Rogers is entitled to 
particular attention as the most recent statement of the federal courts in 
this area. Although the military search of a civilian was upheld, a close 
reading of the case and its implications should provide the impetus for a 
change in military search procedure which is long overdue. 
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NOTES & COMMENTS 


Falgout Boats v. United States 


MARITIME LAW: ADMIRALTY JURISDICTION: DAMAGES 
ACCIDENTALLY CAUSED TO A SHIP ON NAVIGABLE WATERS BY 
A MISSILE FIRED FROM A NAvy AIRPLANE BEARS A 
““SIGNIFICANT RELATIONSHIP TO TRADITIONAL MARITIME 
Activity.” Falgout Boats v. United States, 508 F.2d 855, 
1975 A.M.C. 343 (9th Cir. 1974). 


Lieutenant Commander William D. Gall, JAGC, 
USN* 


l. 


DOES FEDERAL maritime law apply to a tort claim against the 
United States for damages accidentally caused to a ship on navigable 
waters by a missile fired from a Navy airplane while flying over 
navigable waters? This jurisdictional question was the key issue in TJ. 
Falgout Boats, Inc. and Insurance Company of North America v. 
United States of America, Department of the Navy,! which involved a 
suit for damages brought under the Federal Tort Claims Act, 28 U.S.C. 
§ 1346(b) (1970), by the owners and insurers of the ship. The United 
States Court of Appeals for the Ninth Circuit concluded that the 
circumstances surrounding the incident bore a “significant relationship 
to traditional maritime activity” and that, therefore, the cause of action 
was maritime and subject to federal admiralty law and jurisdiction.? 


Because the Suits in Admiralty Act, 46 U.S.C. §§ 741-752 (1970) is the 





*Lieutenant Commander Gall currently is serving as an admiralty attorney in the 
Admiralty Division of the Office of the Judge Advocate General of the Navy. He 
received the J.D. degree from the University of Michigan in 1965. 


1 508 F.2d 855, 1975 A.M.C. 343 (9th Cir. 1974). 

2 508 F.2d 855, 1975 A.M.C. 343 (1974), cert. denied 421 U.S. 1000, 1975 A.M.C. 2158 
(1975). The sole consequence of admiralty jurisdiction in this case was that plaintiffs were 
barred from recovery because of the admiralty statute of limjtations. There are, however. 
many other important consequences which could follow from a determination that a 
particular case is within the admiralty jfrisdiction. For example, the federal district courts 
have original jurisdiction, exclusive of the courts of any State, over admiralty cases and no 
diversity of citizenship or a minimum amount in controversy is required. 28 U.S.C. § 1333 
(1970). Furthermore, there are a number of doctrines of liability and recovery which are 
peculiar to admiralty, such as those relating to in rem and limitation of liability 
proceedings, maritime liens, maintenance and cure, general average, captures and prizes, 
and salvage. See Fep. Kt. Civ. P. Supplemental Rules A through F. 
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exclusive remedy against the United States for maritime torts,? the court 
consequently affirmed the United States District Court for the Central 
District of California* in dismissing the complaint on the ground that the 
owners and insurers failed to comply with the two-year limitation period 
of the Suits in Admiralty Act by filing their complaint two years and 12 
days after the incident.5 


An investigation conducted by the Navy® established that the 299-ton 
seismographic ship PACIFIC SEAL was returning to port on the evening of 
August 12, 1968 after conducting an oil-exploration survey in the Santa 
Barbara Channel off Santa Rosa Island, California. On this same evening, 
a flight of three Navy jet fighters flew from a naval air station in California 
for a scheduled air-to-air missile-firing exercise in the Pacific Missile 
Range, also near Santa Rosa Island. After reaching the assigned exercise 
area, and while over navigable waters, one of the fighters fired a heat- 
seeking Sidewinder missile at a parachute flare from an altitude of about 
10,000 feet. The missile failed to detonate in proximity to the flare and, 
with its propellant expended, followed a ballistic trajectory for a number of 





3 As amended in 1960, 46 U.S.C. § 742 (1970) provides in pertinent part that “In cases 
where if such vessel were privately owned or operated ... or if a private person or 
property were involved, a proceeding in admiralty could be maintained, any appropriate 
nonjury proceeding in personam may be brought against the United States. .. .” 
(Emphasis added). The emphasized words, added in 1960, have been generally held to 
bring all maritime claims against the United States within the ambit of the Suits in 
Admiralty Act. See, e.g., Kelly v. United States, 531 F.2d 1144, 1976 A.M.C. 284 (2d Cir. 
1976), and the cases cited therein. For a detailed analysis of the purposes and 
consequences of the 1960 amendment, see United States v. United Continental Tuna 
Corp., 425 U.S. 164, 1976 A.M.C. 258 (1976). Furthermore, tort claims which can be 
brought against the United States under the Suits in Admiralty Act cannot be brought 
under the Federal Tort Claims Act: 28 U.S.C. § 2680(d) (1970) expressly provides that the 
Federal Tort Claims Act does not apply to “[a]ny claim for which a remedy is provided by 
sections 741-752, 781-790 of Title 46, relating to claims or suits in admiralty against the 
United States.” 

4 361 F.Supp. 838, 1973 A.M.C. 697 (1972). 

5 The two-year limitation period of the Suits in Admiralty Act, 46 U.S.C. § 745 (1970), 
begins to run when the cause of action arises and, as a restriction to the waiver of 
sovereign immunity, goes to jurisdiction and cannot be tolled, waived, or otherwise 
extended. See, e.g., H-10 Water Taxi Co. v. United States, 379 F.2d 963, 1967 A.M.C. 
1425 (9th Cir. 1967), and States Marine Corp. of Delaware v. United States, 283 F.2d 776, 
1961 A.M.C. 254 (2d Cir. 1960). 

6 Because the report of investigation dealt in part with the capabilities and characteris- 
tics of Sidewinder missiles, the report was classified by the Navy and was therefore not 
available to counsel for either party or to the court. The factual summarization which 
follows in this and the next paragraph is taken from now-declassified portions of the 
investigation, contained in the claim file maintained by the Admiralty Division of the Office 
of the Judge Advocate General of the Navy. Although counsel did not know the facts of the 
incident in detail, they did have enough information from other sources by which to 
stipulate as to the essential facts bearing on the threshold question of jurisdiction (see p. 


200 infra). 


197 








SPRING 1977 @ Falgout Boats v. United States 


miles until it exploded upon hitting the water near the stern of PACIFIC 
SEAL. Various missile fragments struck the ship and its seismographic 
equipment, and caused personal injuries to three crewmembers: After 
completing the exercise, the pilots headed back to the air station, unaware 
that a missile had caused damage to a ship or even that a ship had been in 
the range during the exercise. Unfortunately, the pilot who fired the missile 
was killed in an unrelated accident while making his landing approach to 
the air station and therefore the investigation into the in-flight aspects of 
the accident was based somewhat on conjecture. 

Because PACIFIC SEAL had permission to be in the Pacific Missile 
Range, there was never any question that responsibility for the incident 
rested exclusively with the Navy. During the early morning of August 
12, PACIFIC SEAL requested area clearance in order to conduct 
seismic tests in the range. Navy ground controllers at the range advised 
the ship to remain close to Santa Rosa Island until 0900: more 
importantly, the controllers also informed the ship that she would be 
notified later if the Navy required her to leave the range at any time 
after 0900. This was the last communication between the ship and the 
Navy until after the incident, which occurred around 2100. It was later 
determined that range controllers lost track of the position of PACIFIC 
SEAL, most probably because the existing weather conditions made the 
ship an almost indiscernible target on range radar display equipment. 
Whatever the underlying cause or causes were, however, it is evident 
that the Navy, through its own negligence, was not aware that the ship 
was still in the range when the Navy pilots were cleared to begin their 
air-intercept exercise. 

T.J. Falgout Boats, Incorporated, and the Insurance Company of 
North America, who were the owners and insurers of PACIFIC SEAL, 
subsequently corresponded with various local Navy personnel regarding 
the submission of a claim for damages.* For a number of reasons not 





7 It might be noted in passing that the owners and insurers of the ship were not alone in 
being barred from recovering damages for statute-of-limitation reasons. Claims, or at least 
correspondence concerning claims, were also received from the charterers of the ship and 
from some injured crewmembers. Although it is difficult to determine from presently 
available records, it appears that these claims were also administratively denied as being 
time-barred. These denials, however, did not become the subject of subsequent litigation. 
Id., claim file. 

8 Jd., claim file. Some of these letters were made available to the court as exhibits to the 
Agreed Statement of Facts (see p. 200 infra). The letters, which might have been relevant 
under the Federal Tort Claims Act, were considered immaterial and were not reported by 
the trial court in view of the holding that the Federal Tort Claims Act did not apply in this 
case. 
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relevant here, no administrative settlement was reached prior to August 12, 
1970® On August 24, 1970, some two years and 12 days after the incident, 
suit was filed against the United States. The local United States attorney, 
however, was not served until May 4, 1971, which amounted to a lapse of 
about eight and one-half months between filing and service.'® 


The complaint alleged jurisdiction under the Federal Tort Claims Act, 
28 U.S.C. § 1346(b) (1970), and alleged that the Navy pilot negligently 
operated his aircraft and negligently fired the missile that struck the 
ship. By proceeding under the Federal Tort Claims Act, the plaintiffs 
obviously did not view their cause of action as being an admiralty matter 
under the Suits in Admiralty Act, 46 U.S.C. §§ 741-752 (1970). This 
jurisdictional characterization raised a threshold issue regarding one of 
the most important differences between the two statutes: whereas the 
Federal Tort Claims Act allows suit to be brought more than two years 
after a claim arises if a written administrative claim is presented within 





® In retrospect, a combination of factors appears to have contributed to the failure by the 
claimants and local Navy personnel to negotiate a timely settlement. First, there seems to 
have been some question as to which statute, and which limitation period, applied to the 
claim. Secondly, it appears that local Navy personnel did not believe that the 
correspondence, either in part or in whole, amounted to a formal claim against the United 
States (see note 11, infra). Thirdly, it seems that there might have been some 
misunderstanding between the parties as to who had the initiative for bringing the ongoing 
negotiations to a conclusion. /d., claim file and Agreed Statement of Facts, Exhibits A 
through J. 

10 The Attorney General of the United States was served by mail two days later. The 
Suits in Admiralty Act, 46 U.S.C. § 742 (1970), however, requires “forthwith” service upon 
the local United States attorney and the Attorney General. A delay of over eight months 
would certainly not be a compliance with this statutory requirement. See, e.g., Orpen v. 
United States, 1973 A.M.C. 914 (N.D. Cal. 1973) (not otherwise reported), City of New 
York v. McAllister Brothers Inc., 278 F.2d 708, 1960 A.M.C. 1388 (2d Cir. 1960), and 
Brown v. United States, 403 F.2d 472 (C.D. Cal. 1975). This issue, however, was not 
reached in view of the holding that suit had not been timely filed. 
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two years,!! the Suits in Admiralty Act does not require the submission 
of an administrative claim and, more significantly, does not provide for 
any extension of its two-year limitation period for suit.12 In other words, 
if their cause of action were an admiralty matter subject to the Suits in 
Admiralty Act, the plaintiffs would be time-barried for their conceded 
failure to bring suit within two years. To frame this threshold jurisdictional 
issue as to the nature of the cause of action, the parties submitted at trial 
the following brief Agreed Statement of Facts: 


On August 12, 1968, a ship, the PACIFIC SEAL, a 299 gross tons ship owned by 
Falgout Boats, Inc., operating in navigable waters off the coast of California, was struck 
by a Sidewinder missile, which was released from a U.S. Navy airplane. The 
circumstances of the incident are not fully known since the airplane crashed on this 
mission and the pilot was killed. The United States will offer no evidence to contest 
Plaintiffs’ allegation of negligence. . . .The total damages attributable to this incident 
are... . agreed to be $8,513.95. 13 





11 The Federal Tort Claims Act provides that: 

“A tort claim against the United States shall be forever barred unless it is presented in 
writing to the appropriate Federal agency within two years after such claim accrues or 
unless action is begun within six months after the date of mailing, by certified or registered 
mail, of notice of final denial of the claim by the agency to which it was presented.” [28 
U.S.C. § 2401(b) (1970)]. 

“An action shall not be instituted upon a claim against the United States . . . unless the 
claimant shall have first presented the claim to the appropriate Federal agency and his 
claim shall have been finally denied by the agency in writing and sent by certified or 
registered mail. The failure of an agency to make final disposition of a claim within six 
months after it is filed shall, at the option of the claimant any time thereafter, be deemed a 
final denial of the claim for purposes of this section. . . .”” [28 U.S.C. § 2675a) (1970)]. 

To file a proper claim under the Federal Tort Claims Act, “a claim for money damages 
in a sum certain” must be submitted [28 C.F.R. § 14.2(a) (1976)]. There is considerable 
question whether the owners and insurers ever met this administrative requirement. The 
correspondence from the claimants to local Navy personnel never demanded clearly, a sum 
certain but dealt instead with a number of interim matters, such as the damage survey to 
PACIFIC SEAL and proof of payment of the insurance claim for hull repairs. Indeed, the 
next-to-last letter received from the claimants’ attorney before the statute of limitations 
expired expressly stated, “As you are aware, | have not filed a claim with you because of 
our prior conversations [regarding the determiination of damages by the surveyors], while 
the last letter received was merely a request for settlement of the “claim.” Agreed 
Statement of Facts, Exhibits A, C, and D. The court did not reach this issue, however, 
because the Federal Tort Claims Act was found not to apply to the cause of action. 

12 46 U.S.C. § 745 (1970) provides that “Suits as authorized by this chapter may be 
brought only within two years after the cause of actions arises. . . .” 

13 508 F.2d 855 at 856, 1975 A.M.C. 343 at 343-44. See note 6, supra. 
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On the basis of these agreed facts and the allegations contained in the 
complaint, the United States District Court for the Central District of 
California concluded that “{tJhe underlying cause of action is primarily 
‘of a maritime nature’ and should be considered as a proceeding in 
admiralty.” 14 The court further concluded that “[t]he Suits in Admiralty 
Act constitutes the exclusive remedy available to a litigant injured by a 
maritime tort,”!5 and that “[t]he bar of the [two-year] statute of 
limitations of the Suits in Admiralty Act goes to jurisdiction and cannot 
be tolled or waived.” *® The complaint was accordingly dismissed for 
having been filed 12 days too late. 

Subsequent to this decision, the United States Supreme Court, in the 
landmark case of Executive Jet Aviation, Inc. v. City of Cleveland ** 
handed down important new guidelines for the determination of 
admiralty jurisdiction in aviation tort cases. These guidelines, although 
not the holding, were impliedly adopted by the United States Court of 
Appeals for the Ninth Circuit in affirming the District Court's holding in 
Falgout Boats. 


Il. 


For well over 100 years it has béen an accepted and often-stated 
principle that “the maritime tort jurisdiction of the federal courts is 
determined by the locality of the accident and that maritime law governs 
only those torts occurring on the navigable waters of the United 
States.” 18 In 1972, the Supreme Court had occasion to examine this 
traditional “‘locality test’’ of admiralty jurisdiction in the case of 
Executive Jet, which involved an unusual series of events: an airplane, 
taking off from a lakefront airport in Cleveland, Ohio, collided with a 
flock of seagulls above the runway, lost power, struck the airport 
perimeter fence, and crashed and sank in the adjacent navigable waters 
of Lake Erie. Because the essential issue was one of jurisdiction, the 
parties did not dispute the allegation that the cause of the accident was 
the negligent failure of airport officials to keep the runway free of birds 
or to give adequate warning of their presence. In arguing jurisdiction, 
the parties attempted to apply the traditional rule under the locality test 
that the tort “occurs” where the alleged negligence takes effect: one 
party contended that the negligence took effect on water when the 
airplane crashed and sank (therefore admiralty), while the other 





14 361 F.Supp. 838 at 842, 1973 A.M.C. 697 at 700. 

15 Jd. See note 3, supra. 

16 [d., 1973 A.M.C. at 701. See note 5, supra. 

17 409 U.S. 249, 1973 A.M.C. 1 (1972). 

18 Victory Carriers, Inc. v. Law, 404 U.S. 202 at 205, 1972 A.M.C. 1 at 4(197)). 
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contended that the negligence took effect over land when the airplane 
collided with the birds (therefore not admiralty). The Supreme Court 
refused to be drawn into this formulation of the issue and refused to 
bottom jurisdiction on where the airplane ended up, or on whether the 
airplane happened to be flying over land or water when the original impact 
of the alleged negligence occurred. In the Court’s view, either of these 
events might well be “wholly fortuitous and completely unrelated to the tort 
itself,” and, furthermore, are “hardly the types of distinctions with which 
admiralty law was designed to deal.” '® 

After exploring the historical genesis and subsequent developments of 
the locality test, the Court observed that there might be a better way to 
determine jurisdiction: 


In sum, there has existed over the years a judicial, legislative, and scholarly 
recognition that, in determining whether there is admiralty jurisdiction over a particular 
tort or class of torts, reliance on the relationship of the wrong to traditional maritime 
activity is often more sensible and more consonant with the purposes of maritime law 
than is a purely mechanical application of the locality test. ?° 


The Court then discussed the problems specifically involved in applying 
the locality test to airplane crashes, and stated: 


All these and other difficulties that can arise in attempting to apply the locality test of 
admiralty jurisdiction to aeronautical torts are, of course, attributable to the inherent 
nature of aircraft. Unlike waterborne vessels, they are not restrained by one-dimensional 
geographic and physical boundaries. For this elementary reason, we conclude that the 
mere fact that the alleged wrong ‘occurs’ or ‘is located’ on or over navigable waters— 
whatever that means in an aviation context—is not itself sufficient to turn an airplane 
negligence case into a ‘maritime tort.’ It is far more consistent with the history and 
purpose of admiralty to require also that the wrong bear a significant relationship to 
traditional maritime activity. We hold that unless such a relationship exists, claims 
arising from airplane accidents are not cognizable in admiralty in the absence of 
legislation to the contrary. 2! 


Applying this test to the specific circumstances in Executive Jet, the 
Court decided that there was “no significant relationship between such 
an event befalling a land-based plane flying from one point in the continen- 
tal United States to another, and traditional maritime activity involving 
navigation and commerce on navigable waters.” 7* Consequently, the 
Court held that the suit for property damages resulting from the crash was 
not a matter within the admiralty jurisdiction of the federal courts. 


Ill. 


It is understandable that Executive Jet, although an aviation tort case, 
has since been viewed as a major Supreme Court ¢ronouncement on 





19 409 U.S. at 267-68, 1973 A.M.C. at 15. 
20 409 U.S. at 261, 1973 A.M.C. at 10. 

21 409 U.S. at 268, 1973 A.M.C. at 15-16. 
22 409 U.S. at 272, 1973 A.M.C. at 18-19. 


202 


























JAG Journal @ XXIX 


admiralty jurisdiction generally. The phrase “traditional maritime activ- 
ity,” which the Supreme Court did not attempt to define with any 
precision, has thus become the key part of what has now been called 
the “locality plus” test of admiralty jurisdiction. 

In Kelly v. Smith,?* decided after Executive Jet, the United States 
Court of Appeals for the Fifth Circuit was faced with another unusual 
set of facts: a “mini ship-to-shore gun battle” erupted in the Mississippi 
River when some deer poachers tried to land their small boat on an 
island and were fired upon, and wounded, by agents of the company 
owning exclusive hunting rights on the island. The court, citing 
Executive Jet, identified a number of facts which might be the “plus” in 
the locality-plus test. These factors included “the functions and roles of 
the parties; the types of vehicles and instrumentalities involved; the 
causation and the type of injury; and traditional concepts of the role of 
admiralty law.’’24 Applying these factors to the facts, the court 
concluded that admiralty jurisdiction existed because (1) the person most 
seriously injured was the boat operator, the person responsible for the 
safe navigation of the river; (2) the vehicle involved was a boat, whose 
function was the traditional one of transportation across navigable 
waters; (3) the other instrumentalities *were firearms, which, along with 
the injuries they caused, were not inherently indigenous to land so as to 
preclude any maritime connection; and (4) upholding admiralty jurisdic- 
tion would not stretch or distort long-evolved principles of maritime law, 
which have been traditionally concerned with furnishing remedies to 
those injured while travelling navigable waters. The court also observed: 

Policy militates toward admiralty jurisdiction in this case. The admiralty jurisdiction 
of federal courts stems from the important national interest in uniformity of law and 
remedies for those facing the hazards of waterborne transportation. Rifle fire directed at 

a vessel, albeit a small one, on a major commercial artery, and injuring the pilot, 


presents sufficient danger to maritime commerce for the federal courts of admiralty to 


assume jurisdiction and to furnish remedies to those aboard the vessel and injured by 
that conduct. . . .25 


The “plus” factors identified in Kelly v. Smith were expressly adopted 
by the Court of Appeals in its Falgout Boats decision. The court 
analyzed the facts as follows: 





23 485 F.2d 520, 1973 A.M.C. 2478 (1973), cert. denied 416 U.S. 969, 1974 A.M.C. 1891 
(1974). 


24 485 F.2d at 525, 1973 A.M.C. at 2486. 

25 485 F.2d at 526, 1973 A.M.C. at 2486. It should be noted that the court inadvertently 
used somewhat imprecise language when referring to “the federal courts of admiralty.” No 
longer do federal courts have an admiralty “side” with a separate admiralty docket and 
separate procedural rules for admiralty actions. In 1966, admiralty proceedings were 
merged with ordinary civil actions and the Federal Rules of Civil Procedure were made 
generally applicable, with some special rules for certain cases heard under the “admiralty” 
jurisdiction. Fep. R. Civ. P. 1, %h) and Supplemental Rules A through F. 
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Unlike the aircraft in Executive Jet, the subject aircraft is by its very nature maritime. 
Without question, the release of the Sidewinder from the naval aircraft over navigable 
waters created a potential hazard to navigation, and the activities of the aircraft at the 
time were maritime in nature. The United States Navy exists, in major part, for the 
purpose of operating vessels and aircraft in, on and over navigable waters. Its aviation 
branch is fully integrated with the naval service and, whether land-based or sea-based, 
functions essentially to serve in sea operations. Surely, it cannot be said that the naval 
plane’s activity over water in the instant case was entirely ‘fortuitous’ as was the plane 
involved in Executive Jet. We seriously doubt if appellants would question the 
applicability of the Suits in Admiralty Act if the aircraft had been stationed on an 
aircraft carrier. The record is silent on this point. It is our studied conclusion that 
Executive Jet is clearly distinguishable and does not control on the facts before us. 26 
(Citation omitted). 


These observations, coupled with the further observation that the Navy 
airplane, in firing an explosive projectile at sea, was performing a 
function traditionally performed only by ships prior to the birth of 
aviation, “compelled” the court to conclude that “the activity of the 
Navy jet bore a significant relationship to traditional maritime activ- 
ity.”27 The court therefore held that the cause of action was maritime 
and, consequently, subject to federal admiralty law and jurisdiction. 


‘ 


IV. 


There should be little doubt that the jurisidictional decision in Falgout 
Boats was correct. What might be questioned, however, is whether the 
court needed to look beyond the fact that a ship was damaged while in 
navigation on navigable waters. It is arguable that this factor alone 
requires a finding of admiralty jurisdiction, and the court, although it 
distinguished the holding in Executive Jet, only obscured the real basis 
for its decision by using Executive Jet language and by focusing instead 
on the nature and function of the Navy airplane involved in the incident. 

It is sometimes overlooked that Executive Jet is an aviation-oriented 
case dealing with damages to an airplane and involving the peculiar 
nature of air transportation. As the Supreme Court recognized, an 
airplane is not restrained by geographical or physical boundaries and 
can crash either on land or at sea. If jurisdiction depended‘on where the 
crash occurred or on where the cause of the crash had its inception, 
jurisdiction based on the locality test could indeed be “wholly fortui- 
tous” and “almost impossible to apply with any degree of certainty.” * 
Partly for these reasons, the Court properly concluded that “maritime 
locality alone is not a sufficient predicate for admiraly jurisdiction in 





26 508 F.2d 855 at 857, 1975 A.M.C. 343 at 345~46. 
27 508 F.2d at 858, 1975 A.M.C. at 346-47. 
28 409 U.S. 249 at 266-67, 1973 A.M.C. 1 at 14-15. 
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aviation tort cases” 2® and that a “significant relationship to traditional 
maritime activity” must also be shown in order to “turn an airplane 
negligence case into a ‘maritime tort.’ ” 9° 

Not only is there a significant difference between ships and airplanes 
when it comes to applying the locality test “‘with any degree of 
certainty,” there are other significant differences which further justify 
the exclusion of airplane accidents from admiralty jurisdiction. As the 
Supreme Court emphasized in Executive Jet, sea transportation and air 
transportation are fundamentally dissimiliar in terms of their “basic 
qualities and traditions” and the “conceptual expertise of the law to be 
applied.”’! The law of admiralty has evolved over the centuries for the 
purpose of resolving questions relating to the navigation of ships at sea, 
and a number of special rules and concepts of fault, liability, and 
damage have been developed. These rules and concepts, however, “are 
wholly alien to air commerce” and “have no conceivable bearing on the 
operation of aircraft, whether over land or water.” 32 

While these objections to admiralty jurisdiction may be valid for 
airplanes, they are patently not valid for ships. With regard to the 
locality test, the presence of a ship on water can hardly be considered 
“fortuitous” for the simple reason that a ship is physically restrained 
from navigating elsewhere. With regard to the necessity for showing a 
maritime relationship, there can be little question that a ship plying 
navigable waters, whatever its mission, is engaged in performing the 
most basic of “traditional maritime activities.” With regard to the 
appropriateness of the special doctrines of admiralty law, nothing must 
be said other than to note that these rules and concepts had their very 
genesis in ships and shipping activities. In short, the application of the 
locality test to ships damaged on navigable waters neither raises the 
“uncertainties” that bothered the Supreme Court in Executive Jet, nor 
extends traditional maritime law doctrines into unrelated or unfamiliar 
areas. It is therefore arguable that the Court, in refining the locality test 
for aviation accidents by adding the maritime nexus requirement, did 
not intend to alter the existing jurisdictional test for ship-damage cases. 
As the Court stated, 

This locality test, of course, was established and grew up in an era when it was 
difficult to conceive of a tortious occurrence on navigable waters other than in 


connection with a water vessel. Indeed, for the traditional types of maritime torts, the 
traditional test has worked quite satisfactorily. ** 





29 409 U.S. at 261, 1973 A.M.C. at 10. 
30 409 U.S. at 268, 1973 A.M.C. at 15. 
31 409 U.S. at 269, 1973 A.M.C. at 16. 
% 409 U.S. at 270, 1973 A.M.C. at 17. 
at 254, 1973 A.M.C. 
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If Executive Jet did not change the existing locality test except for 
airplane-damage cases, then much of the discussion in Falgout Boats is 
unnecessary. Even if the “locality plus” test were applicable to ship- 
damage cases, the Court of Appeals did not have to look for any “plus” 
beyond the fact that PACIFIC SEAL was holed by missile fragments. 
The result should have been the same if the damage was caused by a 
Navy cargo airplane, an Army airplane, or even a civilian airplane, and 
it should have mattered not that the negligence was that of a pilot (as 
the court found) or that of a distant Navy ground controller (as might 
have actually been the case).*4 It should have mattered not that the 
missile was fired from a shore installation.*5 Instead of stopping with 
the uncontroverted finding that PACIFIC SEAL was damaged at sea, 
the court, in trying to further relate the facts to the Executive Jet test of 
“traditional maritime activity,” became sidetracked over the nature of 
the Navy fighter as performing the traditional maritime activity of firing 
explosive projectiles at sea, as being a potential hazard to navigation, 
and as being fully integrated into the traditional naval role of conducting 
operations at sea.°6 These findings are true, of course, but they are 
unnecessary and only disguise the real holding of Falgout Boats: a tort 
claim involving damage to a ship on navigable waters is a matter for the 
admiralty jurisdiction of the federal courts. *7 





34 Where a disabled fishing boat under tow by a Coast Guard cutter capsizes because a 
Coast Guard radio operator on shore fails to furnish correct weather information when 
requested by the cutter, the cause of action for damages is maritime. Donily v. United 
States, 381 F.Supp. 901, 1975 A.M.C. 814 (D.C. Ore. 1974). Where a person drowns off a 
sailboat because the Coast Guard allegedly failed to assist in his rescue, “{t]he mere fact 
that land-based acts or omissions may have contributed to the drowning in this case does 
not alone preclude admiralty jurisdiction.” Kelly v. United States, 531 F.2d 1144 at 1146, 
1976 A.M.C. 284 at 287 (2d Cir. 1976). 

35 “[S)helling from shore allegedly injuring passengers in a pleasure boat would rather 
plainly bear a significant relationship to traditional maritime activity.” Szyka v. United 
States Secretary of Defense, 525 F.2d 62 at 64, 1975 A.M.C. 2504 at 2506 (2d Cir. 1975). 

36 If an Air Force fighter had fired the missile over land during a land exercise, would 
the court have decided against admiralty jurisdiction because the Air Force is not a 
maritime service or because it might have been “wholly fortuitous” for the missile to veer 
off course and head to sea? It is difficult to believe that the court would have reached a 
different jurisdictional decision if faced with these facts. The better approach would be to 
look in the other direction: “the activity of the one injured, rather than the one injuring, 
must have a maritime nexus.” Potomac ‘River Ass'n, Inc. v. Lundeberg Maryland 
Seamanship School, Inc., 402 F.Supp. 344 at 358 (D.C. Md. 1975). 

37 Not surprisingly, this view of admiralty jurisdiction has been taken in a number of 
post-Executive Jet cases. See, e.g., Gypsum Carrier, Inc. v. Union Camp Corp., 489 
F.2d 152, 1974 A.M.C. 227 (Sth Cir. 1974), cert. denied 417 U.S. 931, 1974 A.M.C. 1890 
(1974), Oppen v. Aetna Insurance Co., 485 F.2d 252, 1973 A.M.C. 2165 (9th Cir. 1973), 
and St. Hilaire Moye v. Henderson, 496 F.2d 973, 1974 A.M.C. 2661 (8h Cir. 1974). 
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CONSTITUTIONAL LAW: SEARCH AND SEIZURE: AN EXTENSION 
OF THE EXCLUSIONARY RULE IN THE AREA OF MILITARY 
SEARCHES CONDUCTED OVERSEAS. United States v. Jordan, 
24 USCMA 156, 51 CMR 375 (1976). 


Lieutenant Commander Adam K. Llewellyn, JAGC, 
‘ USNR* 


SEVERAL QUARTERS occupied by American service personnel 
in British-owned off-base housing in Bicester, England, had been 
burglarized. Detective Sergeant Miller of the local police was in charge 
of the investigation. After receiving information which indicated that a 
black and white automobile with a noisy exhaust might be involved, 
Miller noticed such an automobile cruising in the housing area where 
the burglaries had occurred. He stopped the vehicle and questioned the 
driver, Airman Glenn E. Jordan, U.S. Air Force. Following this stop, 
Miller took Jordan into custody, and subsequent interrogation at the 
Bicester police station led to Miller’s desire to search Jordan’s room at 
the British air base. Miller informed the air police of his intention to 
search Jordan’s room “out of courtesy” and was accompanied there by 
two air policemen where a search was conducted by Miller. Found in 
Jordan’s room was property stolen from the burglarized premises. The 
only involvement in this search by the air police was in the unlocking of 
the accused’s locker and in the summoning of an Air Force photogra- 
pher, at Miller's request, in order to photograph the contraband goods. 
Jordan was ultimately tried and convicted by court-martial. Before the 
Court of Military Appeals, Jordan argued that the search of his room 
was illegal because it was a joint venture executed by British and 
American officials in violation of American constitutional protections. He 
argued that, inasmuch as the air policemen had failed to obtain 
authorization to search prior to participating in the search of his room 
and because he had not consented to such search, the exclusionary rule 
prohibited the stolen property seized therein from being properly 





*Lieutenant Commander Llewellyn currently is serving as an Appellate Government 
Counsel, Navy Appellate Review Activity, Office of the Judge Advocate General of the 
Navy. He received thie’ J.D. degree from the University of Miami School of Law In 1974. 
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introduced into evidence against him in a trial by court-martial. Jordan 
asserted further that, even if the search in question were considered 
to be purely a British one, the seized evidence should still be held 
inadmissible because the British official had failed to obtain a British 
warrant or other search authorization that complied with American 
constitutional standards prior to his conducting the search. To hold 
otherwise, he argued, would be to sanction the application of the “silver 
platter” doctrine to actions of foreign policemen.? Jordan urged the 
military not to follow this doctrine which was repudiated by the 
Supreme Court in United States v. Elkins.* In its original opinion, the 
Court of Military Appeals agreed and held “that evidence obtained by 
search and seizure in a foreign country must meet Fourth Amendment 
standards in order to be admitted in evidence in a trial by court-martial, 
regardless of whether it is obtained by foreign police acting on their own 
or in conjunction with American authorities.”* Upon Government 





1 The exclusionary rule had its origin in dicta in Boyd v. United States, 116 U.S. 616, 
638 (1885). This dicta was revived and became rule of law in Weeks v. United States, 232 
U.S. 383 (1914). It initially provided that evidence seized by federal authorities in violation 
of fourth amendment standards was inadmissible in a federal criminal proceeding. In 
United States v. Byars, 273 U.S. 28 (1927), the Supreme Court held that participation by a 
federal officer in a state search resulted in that search becoming a “joint operation” and as 
such, it was within the scope of the exclusionary rule. 

2 The “silver platter” doctrine springs from the Supreme Court's holding in Weeks that 
the fourth amendment did not apply to state officers. Thus, this doctrine allowed evidence 
seized by state officers in violation thereof to be admissible in federal criminal proceedings. 
The appellation stems from Mr. Justice Frankfurter’s plurality opinion in Lustig v. United 
States, 338 U.S. 74 (1949): “The crux of that doctrine is that a search is a search by a 
federal official if he had a hand in it: it is not a search by a federal official if evidence 
secured by state authorities is turned over to the federal authorities on a silver platter. 

" Id., at 78-79. 

3 364 U.S. 206 (1960). Prior to Elkins, the Supreme Court had held, in Wolf v. Colorado, 
338 U.S. 25 (1949), that the right to be free from arbitrary intrusion by the police that is 
protected by the fourth amendment is “implicit in ‘the concept of ordered liberty’ and as 
such enforceable against the States through the [fourteenth amendment] Due Process 
Clause.” /d., at 27-28. In repudiating the “silver platter” doctrine, the Elkins Court found 
it incongruous to allow evidence unconstitutionally seized by state officials to be admissible 
in a federal criminal proceeding when evidence unconstitutionally seized by federal officials 
would not be so allowed. One year later, in Mapp v. Ohio, 367 U.S. 643 (1961), the Court 
extended the scope of the exclusionary rule holding it applicable to the states. Thus, 
evidence seized by either federal or state authorities in violation of fourth amendment 
standards was no longer admissible in either a federal or a state criminal proceeding. 

* United States v. Jordan, 23 USCMA 525, 527, 50 CMR 664, 666 (1975). Judge Cook 
dissented, arguing that the Constitution proscribes various actions by only the Federal and 
State Goyernments, and that the exclusionary rule was designed to promote compliance 
with these proscriptions by only these governments. As such, he concluded, the rule is 
simply inapplicable to the actions of private citizens or foreign governments. See Coolidge 
v. New Hampshire, 403 U.S. 443 (1971) and Brulay v. United States, 383 F.2d 345 (9th Cir. 
1967). See also Autry v. Hyde, 19 USCMA 433, 42 CMR 35 (1970). 
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petition for reconsideration, the court modified its original holding, and 
with Chief Judge Fletcher speaking for the court, held: 


[W]henever American officials are present at the scene of a foreign search or, even 
though not present, provide any information or assistance, directive or request, which 
sets in motion, aids, or otherwise furthers the objectives of a foreign search, the search 
must satisfy the Fourth Amendment as applied in the military community before fruits 
of the search may be admitted into evidence in a trial by court-martial. If the 
Government seeks to use evidence obtained either directly or indirectly from a search 
conducted solely by foreign authorities, a showing by the prosecution that the search by 
foreign officials was lawful, applying the law of their sovereign, shall be a prerequisite 
for its admission in evidence upon motion of the defense. . . . [P]rior to admitting the 
evidence, the trial judge shall satisfy himself that the foreign search does not shock the 
conscience of the court. [Citations omitted].5 


This far-reaching opinion by the Court of Military Appeals extends 
significantly the scope of the exclusionary rule as it is applied in military 
criminal law. This rule, which is set forth in Paragraph 152, Manual for 
Courts-Martial, United States, 1969 (Rev.), provides that whenever an 
official of the United States, or of any state thereof, conducts, instigates, 
or participates in a search which is in violation of American constitu- 
tional standards, evidence obtained thereby is inadmissible against the 
accused in a trial by court-martial. Prior to Jordan, an unresolved 
question in military criminal law was: What degree of activity on the 
part of American olficials at the scene of a foreign search constituted 
participation in the search? © Civilian courts addressing an analagous 
question, i.e., what degree of federal participation in a state or foreign 
search that violated fourth amendment standards justified the imposition 
of the exclusionary rule’s sanction, had reached different answers.7 It 
was generally recognized, however, that the mere presence of federal 
officials at the scene of a state or foreign search did not render the 
search a federal undertaking, and that the resolution of this question 
required a thorough analysis of the facts of each case.* The burden of 
undertaking this factual analysis in military courts has now been 
eliminated in view of the Jordan holding that the mere presence of 
American officials at the scene of a foreign search requires that the 
search be conducted in compliance with fourth amendment standards if 
the evidence obtained thereby is to be admissible in a military trial. 





5 United States v. Jordan, 24 USCMA 156, 159, 51 CMR 375, 378 (1976). 

6 The word “participated” was added to the Manual in 1969. Compare paragraph 152, 
Manual for Courts-Martial, United States, 1951 with paragraph 152, Manual for Courts- 
Martial, United States, 1969 (Rev.). The question was whether this addition was meant to 
modify existing case law or merely adopt it. 

7 See Stonehill v. United States, 405 F.2d 738 (9th Cir. 1968), cert. denied, 395 U.S. 960 
(1969) and cases cited therein. The majority opinion in Stonehill adopted the “joint 
venture” test. 

8 See Stonehill v. United States, id. at 745, 746, and Byars v. United States, 273 U.S. 
28, 33 (1927). : 
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Jordan expressly overruled United States v. DeLeo® which previously 
had been the leading military decision in the area of foreign searches. In 
DeLeo, Inspector Lestrade of the French police, acting pursuant to 
letters rogotory issued by proper authority, wished to question an 
American serviceman, DeLeo, about his suspected involvement in a 
counterfeiting operation. He requested that an American investigator 
accompany him during the questioning. Inspector Lestrade and the 
American investigator proceeded to Camp Bersol where the accused was 
stationed. While there, both DeLeo and his car were searched. The 
search then progressed to DeLeo’s apartment in Bordeaux. While in the 
apartment, the American investigator found evidence that implicated 
DeLeo in a forgery case on which he had been independently working. 
It was the seizure of this evidence that became an issue in DeLeo’s 
subsequent court-martial for forgery.1° Of primary concern in the 
resolution of this issue was the degree of participation by the American 
investigator in what was initially a French search'' The Court of 
Military Appeals divided sharply in its analysis of the role assumed by 
the American investigator during the search. Regardless, the majority 
decided that a higher degree of participation by American officials than 
that required in the analogous federal-state search context must be 
required during a foreign search of American service personnel overseas 
as a predicate for bringing the search within the scope of the 
exclusionary rule.!2 The majority reasoned that it was desirable to have 
American personnel participate in foreign searches in order to protect 
the rights of the accused. In addition, the majority noted that treaty 
obligations often required American officials to assist host nations in 
their investigation of offenses allegedly committed by American service 
personnel.!* Thus, they reasoned, there were two valid reasons for 
American officials to be at the scene of a foreign search that did not 
pertain in the federal-state context. In his vigorous, well written dissent, 
Judge Latimer argued that, if the purpose of the American investigator 
in DeLeo was to protect the rights of the accused, then, as he viewed 
the facts, the investigator played the role of the wolf that guarded the 
sheep.'4 He argued further that the real issue was not whether the 





®5 USCMA 148, 17 CMR 148 (1954). 

10 DeLeo was charged with fraudulently endorsing the signature of an Army officer on 15 
travelers checks. 

11 The court was analyzing the applicability of Byars v. United States, 273 U.S. 28 (1927) 
to military law. 

12 United States v. DeLeo, 5 USCMA 148; 155, 17 CMR 148, 155 (1954). 

13 Although not in effect at the time of the search in DeLeo, by the time the case was 
before the Court of Military Appeals, the NATO Status of Forces Agreement contained 
such a provision. Article VII, section 6a), Agreement between the Parties to the North 
Atlantic Treaty regarding the Status of their Forces, June 19, 1951 (entered into force 
August 23, 1953), 4 UST 1792, TIAS No. 2846. 

14 United States v. DeLeo, 5 USCMA 148, 163, 17 CMR 148, 163 (1954). 
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American investigator had a valid reason for initially accompanying the 
French inspector, but whether his participation, once he had become 
involved, justified application of the exclusionary rule. As Judge Latimer 
viewed the facts, by the time the American investigator had discovered 
the evidence linking DeLeo to the forgery case, the search had become 
one of his own, and because he had failed to obtain command 
authorization to search DeLeo’s apartment in Bordeaux, the search was 
unlawful.'5 He assailed the majority’s “higher degree of participation” 
rule as allowing American officials to conduct searches overseas that 
would be considered violative of the Constitution if conducted on 
American soil. 

As a result of the DeLeo court’s failure to reach agreement in its 
analysis of the participation of the American investigator, it arbitrarily 
set forth a rule of law that allowed more participation than that which 
existed in that case. For much the same reason, the Jordan court 
arbitrarily reached an opposite holding. Both courts looked to Byars v. 
United States ** for guidance, yet both courts failed to see a significant 
teaching of that case. 

In Byars, state officers on their way to execute a state search warrant, 
which was later found to be technically defective, asked a federal 
prohibition agent to accompany them. During the search, evidence of a 
federal liquor-law violation was discovered by the federal agent. The 
Supreme Court found that, although the federal agent had no reason to 
believe the suspect had violated federal law, he participated in the state 
search on the off chance that he might find something of interest to him. 
This harbored intent changed the agent’s status from one of being a 
mere participant to one of being a primary searcher. Therefore, the 
search was found to be one of his own in conjunction with state officers 
and, thus, a joint endeavor within the scope of the exclusionary rule. 
Emphasizing that mere participation by a federal officer would not 
render a search a federal undertaking, the court in Byars stated: “[T]he 
court must be vigilant to scrutinize the attendant facts with an eye to 
detect and a hand to prevent violations of the Constitution by circuitous 
and indirect methods.” 17 

Unlike the prohibition agent in Byars, the American investigator in 
DeLeo was not hoping to find evidence of an‘ independent crime. The 
fact that he did was purely a coincidence. The majority failed to utilize 
this fact, however, in support of its opinion. Even Judge Latimer in his 





18 Jd., at 170, 17 CMR at 170. This conclusion also brought the search within the 
language of the Manual for Courts-Martial which provided that evidence was inadmissible 
against the accused if it was obtained in an unlawful search “conducted or instigated” by 
persons acting under authority of the United States. Manual for Courts-Martial, United 
States, 1951, paragraph 152. 

16 273 U.S. 28 (1927). 

17 Id. at 32. 
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dissent was concerned with the degree of participation by the American 
investigator in furtherance of the objectives of the French search, rather 
than his using the French search as a pretense for conducting a search 
of his own without first obtaining command authorization based on 
probable cause. 

In Jordan, the presence of the air policemen was completely innocent, 
yet the court found that their unlocking of Jordan’s locker and their 
summoning of a photographer upon the request of the British law- 
enforcement officer were participation within the meaning of DeLeo and 
the Manual which justified application of the exclusionary rule.!® This 
finding evinces a preoccupation with degree, rather than with the factor 
found determinative in Byars, i.e., the intent of the federal agent, and it 
extends the sanction of the exclusionary rule to a point unsupported by 
prior case law. !® 

This finding alone was sufficient to decide the outcome in Jordan. 
The Court of Military Appeals, however, noting the difficulty courts 
have had reaching agreement in their analyses of participation utilizing 
degree as a guide, extended its holding further and held that mere 
presence constitutes participation. In addition, the court held that even 
if American officials are not present, virtually any action taken by them 
that remotely furthers the objectives of a foreign search constitutes 
participation. Not only does this holding stretch the definition of 
participation far beyond that envisioned by the drafters of the Manual 
for Courts-Martial, but it also fails to remedy that with which the court 
was concerned, i.e., a difficult factual analysis. An infinite number of 
American actions will now require analysis to determine whether they 
remotely furthered the objectives of a foreign search. The court also 
expressed the opinion that this holding would deter American officials 
overseas from delegating primary search authority to foreign officials in 
an effort to avoid compliance with fourth amendment restrictions. 2° 
Such a delegation was conspicuously absent from the facts in Jordan. 





18 United States v. Jordan, 24 USCMA 156, 160, 51 CMR 375, 379 (1976). 

19 At least one Supreme Court justice is in favor of modifying the original exclusionary 
rule by excluding entirely from its scope good’ faith searches later found to be unlawful. 
See Mr. Justice White’s dissenting opinion in Stone v. Powell, 96 S. Ct. 3037, 3072 (1976). 
This is a compromise position between those of the proponents and critics of the 
exclusionary rule. A fortiori, good faith should be an important aspect in the initial 
determination of whether certain Government activity constituted participation in a foreign 
search. 


2° United States v. Jordan, 24 USCMA 156, 158, 51 CMR 375, 377 (1976). 
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Furthermore, by predicating its holding upon such reasoning, the court 
has assumed in every case the existence of circuitous violations of the 
Constitution that heretofore were required to be found. 2! 

The court went yet further and created a new exclusionary rule. The 
original exclusionary rule was created to protect an American citizen’s 
constitutional right to be free from unreasonable searches by American 
governmental authorities. It was designed to deter first federal, and then 
state, law-enforcement officers from conducting unlawful searches (as 
defined by American courts) by rendering inadmissible any incriminating 
evidence seized therein. The new exclusionary rule protects a newly 
created right, i.e., the right of American service personnel overseas to 
be free from unlawful searches (as defined by foreign courts) conducted 
by foreign law-enforcement officers, and it provides that if this new right 
is violated by foreign officials, then the evidence obtained thereby is 
inadmissible in an American court-martial. The court backed into this 
holding upon reconsideration of its original holding which required 
foreign officials to comply with American constitutional standards. In 
so doing, the court conceded that its original holding would not deter 
foreign officials from searching American service personnel in a manner 
that would be violative of the fourth amendment, especially if the 
procedure utilized was valid pursuant to local law. The court also 
acknowledged that its original holding would have the practical effect of 
increasing the likelihood of American service personnel being tried in 
foreign courts with no American constitutional safeguards whatsoever. 22 
In reaching its final holding, however, the court failed to explain how its 
new rule would promote compliance by foreign officials with the law of 
their sovereign, or prevent the same increased likelihood of foreign trials 
of American service personnel. Whenever the propriety of a foreign 
search is questioned prior to trial, foreign prosecution is likely to follow 
for the exclusionary rule is generally peculiar to American jurispru- 
dence. 

In its application, the court’s new rule requires that whenever the 
Government seeks to use evidence obtained either directly or indirectly 
from a search conducted solely by foreign authorities, the prosecution 





21 Chief Judge Fletcher has recently applied this reasoning in a different context. 
Although he recognizes a commander's constitutional right to conduct inspections as part 
of his command function—in order to deter abuses of this authority—he would hold that 
incriminating evidence found during an inspection may neither be used against the accused 
in a criminal or quasi-criminal proceeding nor be used to establish probable cause under 
the fourth amendment. United States v. Thomas, 24 USCMA 228, 235, 51 CMR 607, 614 
(1976) (separate opinion concurring in the result). It should be noted that the Supreme 
Court expressly refused to decide the issue of admissibility in Wyman v. James, 400 U.S. 
309, 323 (1970). It is submitted that being vigilant to prevent circuitous violations of the 
Constitution is very different than predicating a rule of law on the assumption that such a 
violation exists in every case. 


22 United States v: Jordan, 24 USCMA 156, 158, 51 CMR 375, 377 (1976). 
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must show, upon motion by the defense, that the foreign search was 
lawful. This requirement raises several questions. May the defense 
motion be made pro forma, or must the defense present evidence 
establishing a prima facie case of illegality before the prosecution must 
show otherwise? Assuming the alleged illegality to be a technical one—if 
it were a blatant illegality the case would probably not be before an 
American court-martial—will it be necessary to have foreign lawyers 
testify as expert witnesses? What does “indirectly” mean? How 
attenuated may a “fruit of the poisonous tree” be? When one looks to 
the number of cases in which the United States Supreme Court has 
divided five to four on search and seizure issues, the task imposed upon 
military judges of having to resolve these issues in foreign law looms 
formidable indeed. 7% 

The Supreme Court has established that the “prime purpose” of the 
exclusionary rule, if not the sole one, is to deter future unlawful police 
conduct.” It has also noted that as a deterrent sanction, the exclusionary 
rule is not applicable where a private party or a foreign government 
commits the offending act?> Furthermore, where the official action was 
pursued in complete good faith, the deterrence rationale loses much of 
its force.2® Chief Justice Burger has recently stated that to vindicate the 
continued existence of this judge-made rule, it is “incumbent upon those 
who seek its retention—surely its extension—to demonstrate that it 
serves its declared deterrent purpose and to show that the results 
outweigh the rule’s heavy costs to rational enforcement of criminal 
law.”’27 In his view, “it is an abdication of judicial responsibility to exact 
such exorbitant costs from society purely on the basis of speculative and 
unsubstantiated assumptions.” 28 Mr. Justice Powell has recently ob- 
served that application of the exclusionary rule “deflects the truthfinding 





23 This task may soon be expanded. The Court of Military Appeals has recently granted 
a petition on the issue of whether Jordan applies to statements taken from American 
service personnel by foreign police. United States v. Bell, petition granted, USCMA Docket 
No. 32,275 (30 June 1976). 

24 United States v. Janis, 96 S. Ct. 3021, 3028 (1976): United States v. Calandra, 414 
U.S. 338, 347 (1974). See United States v. Peltier, 422 U.S. 531, 536-539 (1975). 

25 United States v. Janis, 96 S. Ct. 3021, 3033 n.31 (1976). The Janis Court recognized 
the important distinction between inter- and intra-sovereign uses of unconstitutionally 
‘seized material and stated that in the absence of convincing empirical data, common sense 
dictates that the deterrent effect of the exclusion of relevant evidence is highly attenuated 
when the “punishment” is imposed upon a sovereign different than the offending 
sovereign. Id. at 3034. 

26 Michigan v. Tucker, 417 U.S. 433, 447 (1974). See United States v. Peltier, 422 U.S. 
531, 537-538 (1975). 


27 Stone v. Powell, 96 S. Ct. 3037, 3054 (1976) (concurring opinion). 
28 Id. 


214 


JAG Journal @ XXIX 


process and often frees the guilty.”2® He feels that “the disparity in 
particular cases between the error committed by the police officer and 
the windfall afforded a guilty defendant by application of the rule is 
contrary to the idea of proportionality that is essential to the concept of 
justice.” °° He concludes that “although the rule is thought to deter 
unlawful police activity in part through the nurturing of respect for 
Fourth Amendment values, if applied indiscriminately it may well have 
the opposite effect of generating disrespect for the law and the 
administration of justice.”’*! These considerations, which indicate that 
proper application of the exclusionary rule requires a balancing of the 
rule’s underlying policies with competing policies equally within the 
public interest, were given little attention by the Jordan court. 

Military prosecutors have no choice but to make a good faith effort to 
comply with the mandate of Jordan and hope that the many factual 
situations that will reveal the fallacies inherent in the Jordan rule do not 
arise. Basically, this requires obtaining command authorization prior to 
taking any action remotely connected with a foreign search and 
maintaining close liaison with foreign law-enforcement officials to ensure 
their compliance with local law. When, despite this good faith effort, a 
technical violation of foreign law is argued on appeal to invalidate all 
subsequent American action, it is hoped that the Court of Military 
Appeals will give deference to this highly relevant factor in deciding 
whether to impose the sanction of the exclusionary rule. 





28 Stone v. Powell, 96 S. Ct. 3037, 3050 (1976). Judge Cook voiced a similar concern in 


his separate opinion in United States v. Thomas, 24 USCMA 228, 231, 51 CMR 607, 610 
(1976). 


3© Stone v. Powell, 96 S. Ct. 3037, 3050 (1976). 
31 Jd. . 
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MEDICAL MALPRACTICE LAW 


By Angela Roddey Holder. New York: John Wiley & Sons, 
Inc.: 1975. Pp. 437. 


Lieutenant William J. Campbell, JAGC, USNR* 


DURING THE LAST five to ten years, the number of medical 
malpractice suits and the size of the jury verdicts have been on a steady 
increase and have attracted the attention of the public and the concern of 
the medical and legal communities. In response to this growing froblem, 
numerous books and articles dealing with all aspects of medical malprac- 
tice have been published. Although some of these works are of limited 
value, fortunately there are others which provide the kind of information 
and analysis of the current law that is essential to any attorney practicing in 
this area. ““Medical Malpractice Law” by Angela Roddey Holder clearly 
falls into the latter category. 

Mrs.. Holder states in the preface of her work that “[t]he purpose of 
[her] book is to explain the principles of the physician’s obligation to his 
patient from the beginning to the end of the relationship.” In order to 
fulfill her purpose, Mrs. Holder limits her discussions of the various 
topics to giving the reader the “black-letter rules” with few of the 
exceptions. To compensate for this broad-brush approach, Mrs. Holder 
offers hundreds of examples from actual cases, and provides over a 
thousand case cites. This gives the reader an overview of the current 
state of the law, and it provides a starting point for further research. 

In order to enhance the usability of her book, Mrs. Holder has divided 
and subdivided it into logical areas of interest. For example, the first 
chapter is entitled, “Creation of the Physician-Patient Relationship” 
which is then subdivided into sections dealing with the contractual 
relations of the physician and patient, the right to refuse to enter into a 
contractual relation, third-party contracts, and the physician’s right to 
limit the contract. Following this same format, Mrs. Holder analyzes the 
various aspects of the physician-patient relationship including discus- 
sions concerning the duty of care owed by a physician to his patient, the 
legal effect of misdiagnosis and incorrect or inadequate treatment, and 
the vicarious liability of a hospital for the negligence of its employees. 
By organizing her work in this way, Mrs. Holder allows the reader to 


either read it in its entirety or to focus in on one specific area of the 
law. 





*Lieutenant Campbell currently is serving in the Claims Division of the Office of the 
Judge Advocate General. He received the J.D. degree from Marquette University in 1975. 
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Although an expert in medical malpractice law may find Mrs. Holder’s 
book to be of limited interest because of its superficial treatment of the 
topic, anyone without this expertise, who is looking for a general 
analysis of the law or for a quick reference book, will find “Medical 
Malpractice Law’? by Angela Holder to be a valuable source of 
information and a useful research tool. 


wv U.S. GOVERNMENT PRINTING OFFICE: 1977 0-227 —983/6526 
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